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FOREWORD 


This symposium does not attempt to debate the merits of the determination to 
nationalize certain industries in Great Britain; in so far as possible, it deliberately 
avoids any discussion of the whys and wherefores, pros and cons of this contro- 
versial issue. Instead, it proceeds upon the assumption that nationalization, rightly 
or wrongly, has been undertaken, and examines the methods used to accomplish this 
objective in the various industries, the problems encountered, and the solutions de- 
vised to meet them. 

For example, one important question immediately arising is whether to pay any 
compensation to the former owners of a nationalized industry. If it is decided to do 
so, a host of other decisions with critical economic, social, and political consequences 
must be made. How shall individual holdings in the industry be evaluated—by 
whom and by what standards? What shall be the medium of payment—cash, stocks 
and bonds of the industry itself, with or without a government guarantee, or bonds 
or other securities of the government? What shall be the terms, interest rates, re- 
demption periods, of any such securities? Shall these costs be made a charge on the 
earnings of the nationalized industry, or upon the treasury? 

Other financial matters are equally troublesome after nationalization. How shall 
the industry be financed? By its own earnings, by direct government appropriations 
or subsidies, by private loans with or without government guarantees? If there are 
profits, shall they be directly covered into the government treasury and mingled with 
all other government receipts, or shall they be kept in separate accounts and used 
for wage increases or capital expenditures in the industry itself, or shall the in- 
dustry’s prices be reduced or its services improved? What sort of accounts should 
the industry keep and publish, and who shall audit these accounts—the regular 
government auditors, the industry's auditors, or private independent accountants? 

The pricing policies of the nationalized industries are of necessity complex. Must 
prices be set high enough so that the industry will at least break even, and, if so, 
what about reserves for depreciation, amortization, wage increases, and capital ex- 
penditures? To what extent should government policies in the social areas such as 
the provision of certain services and products for low income groups force the 
nationalized industries to operate at losses? What about competition between the 
nationalized industries and other industries still under private control? Will the 
absence of any effective competition in certain areas lead to stagnation and other 


problems of cartel and monopoly growth? 
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Shall the employees of the nationalized industries be regarded as ordinary gov- 
ernment civil servants? To what extent will the nationalized industries bargain 
collectively with unions and enter into agreements providing for such things as 
check-offs and closed shops? What about employee training programs? What is 
the role of the managerial employee in a nationalized industry? 

How shall government control be exercised over the operation of those industries? 
Should management and operations be centralized or decentralized? Should cab- 
inet ministers directly participate in the operation of the industries, and to what 
extent and in what manner can Parliament control these industries? How can the 
public and the consumers obtain effective redress for their complaints and griev- 
ances? What is the role of the judiciary? 

What about the taxation of nationalized industries and to what extent, if at all, 
do they participate in the tort immunity and other privileges of the sovereign? 

Most of these questions are discussed in this symposium, although obviously the 
final answers are given to few, if any, of them. The fact is apparent that once the 
decision has been made to nationalize, there are innumerable new difficulties which 
arise, and nationalization in and of itself does not offer either an easy way out for 
old problems or a simple solution for the new ones. It will not of itself cure an 
economically depressed industry, solve manpower problems, dissipate labor unrest, 
automatically increase production, or provide improved services. At the most, it is 
only a beginning. 

An American lawyer, I think, must be particularly struck by two points. One 
is the incredibly careful, detailed, thorough, well-conceived and executed workman- 
ship of the statutes which form the basis for nationalization. No doubt there are 
defects, but certainly one can only have the highest admiration for those who trans- 
lated the ideas of nationalization into the concrete language of the statutes. Second, 
to an American, the comparative dearth of litigation over such sweeping and revo- 
lutionary legislation is almost incredible. Granting that the absence of our constitu- 
tional difficulties is to be expected, I still find remarkable the wide use made of negoti- 
ation, arbitration, and all forms of special commissions, in lieu of the regular courts. 
This is not to say that the British legal profession may not have played an important 
role in the mechanics of the nationalization program; but certainly the British courts 
appear to have had little, if any, direct participation in the solution of the funda- 
mental issues involved in this nationalization. Moreover, I am certainly impressed 
with the relative lack of debate, criticism, and discussion among lawyers in Great 
Britain, at least as reflected in publications in British legal literature dealing with the 
nationalization program. I find it hard to imagine our American bar being so silent, 
so seemingly acquiescent or disinterested, and playing such a subordinate part, if 
any similar program on such a scale were ever proposed or carried out in this country. 

Rosert Kramer. 





THE NATIONALIZATION OF BASIC INDUSTRIES 
IN GREAT BRITAIN 


CuiiveE M. SCHMITTHOFF* 


I 


INTRODUCTION 


On March 21, 1943, the Prime Minister of Britain, Mr. Winston S. Churchill, 
broadcast a fireside talk to the nation. He spoke of Britain’s post-war aims, and while 
making it clear that in his opinion a revival of “healthy and vigorous private enter- 


prise” at the earliest moment was vital for that purpose, said’ that it was necessary 


to make sure that we have projects for the future employment of the people and the for- 
ward movement of our industries carefully foreseen, and, secondly, that private enterprise 
and state enterprise are both able to play their parts to the utmost. 

A number of measures are being and will be prepared which will enable the govern- 
ment to exercise a balancing influence upon developments which can be turned on or off 
as circumstances require. There is a broadening field for state ownership and enterprise, 
especially in relation to monopolies of all kinds. 


Lord Beveridge commented on that speech as follows :* 


In dealing with the last of these evils—unemployment—the Prime Minister uses more 
than once a phrase which must have made the Quintilians of individualism stare and 
gasp: “State enterprise.” By this phrase he recognizes that industry conducted by the 
state, that is to say, not subject to the test and motive of profit, may be enterprising. In 
his project of making “State enterprise and free enterprise both serve national interests 
and pull the national wagon side by side,” he places on record a hope that the way to the 
practical end of ordered opportunity for all will be found along a middle course between 
conflicting ideologies. 

These statements accurately describe the spirit in which the British people, after 
the second world war, began the Great Experiment of charting a “middle course be- 
tween conflicting ideologies” by nationalizing some basic industries and establishing 
an economic system where “private enterprise and state enterprise are both able to 
play their parts to the utmost.” 

Has the Great Experiment succeeded? It is not the purpose of this symposium to 
answer that question.* Whatever the verdict of history will be, one thing is certain: 

*LL.M. University of London; of Gray’s Inn, Barrister-at-law. Lecturer in Legal Studies and 
Senior Assistant Member of Staff, The City of London College. General Editor, Business Law AND 
ADMINISTRATION (1951); author, A TexTBook oF THE ENGLIsH ConFLict oF Laws (2d ed. 1948); THe 
Export Trape (2d ed. 1950); THe SALE oF Goops (1951). 

? WituiaM H. Beveripce, THE PiLLars oF Spcurity 189-190 (1943). 

1 The Times, Mar. 22, 1943, pp. 5-6. 

*Mr. A. de Neuman, infra, p. 715, rightly points out that arguments for and against an affirmative 
answer can be advanced with equal facility. 














558 Law anp Conremporary Pros_eMs 


the nationalization of coal,* iron and steel,° electricity and gas,’ transport by rail, 
road and inland waterways,” civil aviation,® and other economic activities’? has 
altered the traditional pattern of life in Britain and, together with the welfare legis- 
lation enacted after the war," has led to social changes'* which might prove to be as 
radical in their effect as was the emancipation of the villeins in the fourteenth century 
and the industrial revolution of the eighteenth and nineteenth centuries. 

Five years have now passed since the first nationalization acts were placed on 
the statute book. During that time there has been a steady growth of the law of 
nationalized industries, an administrative practice has been established in the public 
corporations, and their relations to the ministries, private industry, the public, and 
labor have been clarified. This development is overshadowed by the political con- 
troversy and has received little attention in legal and other literature. In this 
symposium it is intended to give a factual account of nationalization at work, to 
discuss the difficulties which those called upon to carry out the will of Parliament 
encountered, and to describe how they attempted to solve them. The authors in- 
vited to contribute to this symposium have been chosen for their expert knowledge, 
without regard to the colour of their political conviction; they have been given liberty 
of expressing whatever views they hold while writing from their particular technical 
angle. Their survey indicates how new ideas are blended with traditional institu- 
tions and how trends leading into the future are emerging. 


II 


HisroricaL ANTECEDENTS 


In 1937, Professor William A. Robson published his Pudlic Enterprise which has 
the sub-title Developments in Social Ownership and Control in Great Britain.” 
The book, a symposium containing contributions by nine authors and edited for 
the New Fabian Research Bureau, was the first comprehensive work describing the 
various new public corporations—or as they were called in those days, public boards 


—which were created in the period between the wars. In the words of Professor 
Robson,"* 


* Goal Industry Nationalisation Act, 1946, 9 & 10 Geo. 6, c. 59 (as amended). 

5 Iron and Steel Act, 1949, 12, 13 & 14 Geo. 6, c. 72. 

®* Electricity Act, 1947, 10 & 11 Geo. 6, c. 54. 

™Gas Act, 1948, 11 & 12 Geo. 6, c. 67. 

® Transport Act, 1947, 10 & 11 Gero. 6, c. 49. 

* Civil Aviation Act, 1946, 9 & 10 Geo. 6, c. 70, consolidated with other enactments into the Air 
Corporations Act, 1949, 12, 13 & 14 Geo. 6, c. 91, which is the Act in operation at present. 

* See Professor W. Friedmann, infra, p. 576, and Mr. A. de Neuman, infra, p. 702. 

™ National Insurance Act, 1946, 9 & 10 Geo. 6, c. 67; National Insurance (Industrial Injuries) Act, 
1946, 9 & 10 Geo. 6, c. 62; National Health Service Act, 1946, 9 & 10 Gero. 6, c. 81. 

*® Lorp Justice ALFreD T. DENNING, FREEDOM UNpeR THE Law 75 (1949); “The social revolution 
of today has changed all that. Parliament has put on the State the positive responsibility of seeing that 
everyone is provided with the necessities of life.” 

*8 (London, 1937). See further, Lrnco.n Gorpvox, THe Pusiic Corporation IN GREAT BRITAIN 
(London, 1938), and Friedmann, The New Public Corporations and the Law, 10 Mop. L. Rev. 233, 
377 (1947). 

 Purtic Enrerprisr 359 (Robson ed. 1937). 
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These boards grew up in a typically British fashion. They were not based on any clearly 


defined principle; they evolved in a haphazard and empirical manner; and until quite 
recently very few people were aware of their importance or even of their existence. Now 
suddenly they have become all the rage. Politicians of every creed, when confronted by 
an industry or a social service which is giving trouble or failing to operate efficiently, 
almost invariably propose the establishment of an independent public board. 
Professor Robson’s work had a profound influence on the development of the 
public business corporation after the war; on importance it can be compared with 
The Modern Corporation and Private Property by Berle and Means,’° which in the 
Thirties greatly influenced the thought of company lawyers on both sides of the 
Atlantic. Like the latter, Professor Robson’s symposium has now become a classic, 
but it is still a useful starting point for an investigation into modern problems of 
nationalization. 
The authors writing in Professor Robson’s symposium review the following 

enterprises : 

(1) The Port of London Authority (1008 ),'® 

(2) The Forestry Commission (1919), 

(3) The British Broadcasting Corporation (1926). 

(4) The Central Electricity Board and other Electricity Authorities (1926), 

(5) The London Passenger Transport Board (1933), 

(6) The Coal Mines Reorganisation Commission (1930), 

(7) The Agricultural Marketing Boards (1931), 

(8) The Post Office, 

(9) The organization of the cooperative movement. 
It is interesting to compare that list with the principal nationalized industries 
treated in this symposium, viz.: 

(1) The National Coal Board (1946). 

(2) The Iron and Steel Corporation (1949), 

(3) The British Electricity Authority (1947), 

(4) The Gas Council (1948), 

(5) The British Transport Commission (1947), 

(6) The British Overseas Airways Corporation (1939), 

(7) The British European Airways Corporation (1946), 

(8) The British Broadcasting Corporation (1926). 


Already in 1937, Professor Robson had doubt whether to include in his list the 
cooperative movement and the Post Office which he described as “the traditional 
method of organizing a socialized service”;'’ he justified their inclusion by stating 
that they were added mainly for purposes of comparison. Yet, approaching, as he 
did, the problem from the angle of social ownership, the inclusion of those two enter- 
prises into his list appears legitimate. In 1951, when the emphasis has shifted from 

*® (New York, 1932). 


©The years in parenthesis refer to the date when the board was established. 
** Pustic Enrerprisk g (Robson ed. 1937). 
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social ownership and public boards to state ownership and public business corpora- 
tions, it is evident that those two enterprises are different in character and purpose 
from the modern type of public corporation. Cooperative societies are, in essence, 
a form of private enterprise. Moreover, as an eminent cooperative planner admits,'* 


. .. within the capitalist competitive system, the co-operative movement is being forced into 
the position of a capitalist organization to some extent. 


Like the joint stock company, the cooperative society is owned by shareholders and 
guided by the principle of distributable profit, though in the case of the joint stock 
company the basis of distribution is the shareholding of the members and in that of 
the cooperative society it is the amount of the members’ purchases. Whether the 
cooperative society represents a form of capitalist or social private enterprise, is 
irrelevant for our investigation because in any case it is a type of private as opposed 
to state enterprise.’? The Post Office and the Forestry Commission*® 
in Professor Robson’s list, are likewise dissimilar to modern nationalized industries. 
The Post Office is a department of state; its head, the Postmaster-General, is a 
minister of the Crown. The Forestry Commission, modeled after the Ecclesiastical 
and Charity Commissions,”4 was even in 1937 “more directly under parliamentary 
and Treasury control”** than the other boards listed by Professor Robson. Both 
types lack the managerial autonomy characteristic of the modern public business 
corporation. Further, the Agricultural Marketing Boards*® which Professor Robson 
includes in his list are in a different category from the modern statutory corporations 
owning and managing nationalized industries; unlike the latter, they do not own 
the means of production but have merely regulatory functions or act as trading or 
distributive agencies. Although they may have a trading monopoly, as e.g., the 
Milk Marketing Board possesses, their purpose is different from that of a nationalized 


which appear 


industry because they serve sectional and not national interests, viz., the benefit of 


those producing the goods marketed by them. 

The five boards remaining on Professor Robson's list are of the public service 
board type which can claim parental relations to the post-war public corporation. Of 
these, the Port of London Authority which operates under the Port of London 
(Consolidation) Act, 1920,** and the British Broadcasting Corporation which is in- 


*8G. Walworth, The Organization of the Co-operative Movement, in PusLic ENTERPRISE, id. at 350. 

*® At the meeting of the Cooperative Party at New Brighton on March 25, 1951, much criticism of 
the nationalized industries was expressed. The Times, Mar. 26, 1951. 

*° Created by the Forestry Act, 1919, 9 & 10 Geo. 5, c. 58, as amended. 

*1 John Parker, The Forestry Commission, in Pustic ENTERPRISE, Op. cit. supra note 13, at 59, 61. 

912. at 72. 

*® Created under the Agricultural Marketing Acts, 1931 and 1933, 21 & 22 GEo. 5, c. 42; 23 & 24 Gro. 
5, c. 31, and further the Agricultural Marketing Act, 1949, 12 & 13 Geo. 6, c. 38. Under these Acts, 
schemes are operated for the marketing of milk, hops, pigs and bacon, and potatoes, tomatoes and cu- 
cumbers, and British wool. 

2410 & 11 Gro. 5, c. 173, as amended. See Huspert Le Mesurier, THe Law RELATING TO THE PorT 
oF Lonpon AuTHorITy (1934). 
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corporated by royal charter,” are still in existence and operate nowadays under 
virtually the same constitution as in 1937. The Central Electricity Board, the Coal 
Mines Reorganisation Commission, and the London Passenger Transport Board were, 
as might be said retrospectively, transitional organizations which have been merged 


into the post-war corporations owning electricity, coal, and transport. 

Among the pre-war boards which have an affinity with the post-war corporations 
two require particular attention, namely the Port of London Authority and the 
London Passenger Transport Board. Both have an interesting history. The consii- 
tution of the Port of London Authority, which nowadays owns and manages the 
docks and port installations of the largest port of Europe, was modeled after that 
of the Mersey Docks and Harbour Board which was created in 1857.2° On the 
Mersey a keen competition had arisen between the ancient Liverpool docks, which 
since the reign of King John were administered by the municipal authorities of 
Liverpool, and the docks of Birkenhead, which are situated across the river and came 
into prominence in the first half of the nineteenth century when they were strongly 
supported by the Great Western Railway and the landowners of Cheshire.*7 The 
rivalry of the two dock areas was ended by the creation of the board in which was 
vested the property in the docks and other port installations on both sides of the 
river and which “was in addition entrusted with the conservancy of the lower river, 
the control of pilotage and the lighting and buoying of the harbour.”** The Mersey 
Docks and Harbour Board, which is still in existence, is the first great public business 
corporation in Britain. The success of that Board greatly influenced the reorganiza- 
tion of the port of London at the beginning of the twentieth century.” In London 
wharves and docks were owned by joint stock companies which were unable or un- 
willing to modernize the dock installations in accordance with the requirements of the 
increasing trade of the port. In addition, the conservancy of the river Thames, which 
was under the control of public authorities, was inadequate. The great continental 
ports, in particular Hamburg, Antwerp, and Rotterdam, began to compete seriously 
with London, especially in the transit trade. Mainly as the result of Mr. Lloyd 
George’s initiative, when he was president of the Board of Trade, the Port of London 
Authority was established by Act of Parliament in 1g08.*° 
the wharves, docks, and other port installations was vested in a statutory body which 


Again, the property in 


*° The first charter was granted on January 1, 1927 and limited to ten years. The second charter, 
granted on January 1, 1937, was likewise for ten years; the third charter, of January 1, 1947, which 
was limited to five years, is at present under review; the government proposes a charter for 15 years and 
a quinquennial review of the working of the Corporation (Cop. No. 8291.) On the changes in the 
constitutional provisions of the charters and consequential agreements, see D. N. Cuester, THe NaTionat- 
isep INDustRIES; A StatuToRY ANALysIs 86 ef seq. (London, 2d ed. 1951). 

*° By the Mersey Docks and Harbour Act, 1857, 20 & 21 Vicr., c. CLXIL 

*7Dr. Lincoln Gordon, The Port of London Authority, in Pustic ENTERPRISE, Op. cif. supra note 13, 
at 13, 14. The historical account of the Mersey Docks and Harbour Board and the Port of London 
Authority in the text is based on Dr. Gordon’s article. 

#8 Id. at 15-16. 

2° Td. at 16-17. 

sa By the Port of London Act, 1908, 8 Eow. 7, c. 68; for the Act in force at present, see note 24 supra. 
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was charged with the management of the port and the conservancy of the river.*? 


The board consists of 28 members, 18 being elected by the “consumers” and 10 
appointed by central or local authorities. Of the 18 elected members, 8 are nominated 
by the shipowners, 8 by the merchants, one by the rivercraft owners,*” and one place 
goes to the wharfingers. The chairman of the Authority and the vice-chairman may 
be appointed from the outside and the membership of the board thereby be in- 
creased to 30. The present chairman of the Authority is Sir John Anderson. Here 
again, the establishment of the public board proved to be successful. In the post-war 
period, the Port of London, like other ports in the United Kingdom, encountered 
difficulties, particularly with respect to unofficial strikes*** and the turn-round of 
ships which was slower than was desirable,** but these difficulties were not con- 
nected with the constitution or organization of the Port Authority. 

The other pre-war board which greatly influenced the post-war development was 
the London Passenger Transport Board. When examining its antecedents, one is 
tempted to refer to the old French rule that la recherche de la paternité est enterdite, 


because, in the words of Professor Robson** the bill 


was introduced into Parliament by a Labour Minister, continued by his Liberal successor 
in office, and piloted through its final stages by a Conservative Minister of Transport. 
However, although the passing of the bill was due to the combined efforts of all 
political parties in Great Britain, the credit for the measure must undoubtedly go to 
Mr. Herbert Morrison. “To him can be traced not only the eventual creation of the 
[London Passenger Transport Board] but also the particular type of public corpora- 
tion which emerged.”*® Already before the passing of the London Passenger 
Transport Act, 1933,°° the uncoordinated growth of the London transport system was 


gradually reduced by an amalgamation and combination of underground and 
omnibus companies between 1907 and 1913 which resulted in 1924 in the emergence 
of a combine controlled by Lord Ashfield and owning the bulk of London’s transport 
services. But the continued expansion and the call for better transport facilities 


which could only be obtained by considerable capital expenditure required more 
resolute measures. In these circumstances Mr. Herbert Morrison proposed the 
creation of the London Passenger Transport Board which became** 


* But certain public functions are exercised by the City of London Corporations such as, ¢.g., the 
health and sanitary authority in the Port of London; see Cory (William) and Son, Ltd. v. City of London 
Corporation, [1951] 1 K. B. 8; aff'd, [1951] 2 All FE. R. 85 (C.A.). 

*? MetrHop oF ELECTION OF ELECTED MEMBERS OF THE Port oF LONDON AUTHORITY; REGULATIONS OF 
THE MINISTER OF TRANsPORT, S. R. & O., 1930, No. 332. 

*28See the Lonpon Dock Lanor Report (Leccerr Report) (H.M.S.O., May 18, 1951). 

83 See Report of THE WorKING Party ON THE TuRN-RouND oF SHIPPING IN THE Unrrep Kincpom 
Ports, Report TO THE MINISTER OF TRANSPORT (1948). 

** Pustic ENTERPRISE, op. cit. supra note 13, at 359. The Ministers referred to by Professor Robson 
were: Mr. Herbert Morrison, Sir Percy John Pybus, the Honorable Oliver Stanley. 

*° Ernest Davies, The London Passenger Transport Board, in Pustic ENTERPRISE of. cit. stipra note 12. 
at 155, 156. The historical account of the Board in the text is based on Mr. Ernest Davies’ article. 

86 53 & 24 GEO. 5, C. 14. 

87 Davies, supra note 35, at 155. 





THe NaTIoNALizaTION OF Basic INpustRIEs IN GREAT BriTAIN 563 


the accepted model of the Labour Party and the trade unions for the organization ot 
socialized industry. 

On the appointed day, viz., July 1, 1933, the tubes, suburban railways,** busses, 
coaches, and trams of the companies and local authorities concerned vested in the 
Board, which issued five classes of stock as compensation for the transfer or acquisi- 
tion of the undertakings. Of great interest is the procedure for the appointment of 
the members of the Board. In the original, socialist, bill it was provided that the 
members should be appointed by the Minister of Transport. This proposal was 
dropped by the National Government which eventually carried the bill through 
Parliament because it was feared that that arrangement might involve “the risk 
of political interference in constituting a business body.’ The appointment of 
members of the Board was entrusted to “Appointing Trustees” who consisted of the 
heads of local government and professional bodies such as the London County 
Council, the Law Society, the Institute of Chartered Accountants, and the Com- 
mittee of London Clearing Bankers, and further the chairman of the Board itself. 
The first chairman of the London Passenger Transport Board was Lord Ashfield, 
who held office until 1947. The Board operated the London transport system from 
July 1, 1933, to January 1, 1948 when the Transport Act, 1947, came into force, under 
which the undertakings of the Board vested in the British Transport Commission 
and the Board after a transitional period will have to be dissolved;*” but the former 
activities of the Board are carried on by a separate Executive of the Commission, the 


London Transport Executive, which is an agent of the Commission.’ The Trans- 


port Act, 1947 has thus nationalized undertakings not only of private enterprise 


and municipal authorities, but also of a naticnalized industry. 

When comparing the two types of pre-war boards which had a decisive influence 
on the post-war development, the following points emerge. First, in the early days 
the constitution of the board was greatly influenced by the conception of trust which 
likewise had a considerable influence on early English company law, particularly 
between 1825 and 1862.*° The Mersey Docks and Harbour Board and the Port of 
London Authority are conceived as public trusts though the property owned by 
the boards was vested in a corporation and not the trustees (the members of the 
board). Later the conception of public trust gave way to that of a business body; 
this change, already reflected in the constitution of the London Passenger Transport 
Board, was accelerated after the war. Secondly, the pre-war public boards were 
completely autonomous—the controlling interest in them was not in the hands of 


®* With the exception of those owned by the four Railway Companies (S. R.; G. W. R.; L. & N. E. R.; 
L. M. S.) which remained in private ownership until the coming into operation of the Transport Act, 
1947. 
8° STATEMENT As TO Certain Moopitications Wuicn Ir Is Proposep ro Make IN THE LONDON Pas- 
SENGER TRANSPORT BILL, 1931-1932. CMD. No. 4133 (1932). 

*° Transport Act, 1947, §24. 

“Id. §15. 


*2In 1825 the Bubble Act, 1719, was repealed and in 1862 the first great Companies Act (25 & 26 


. &g) admitting the incorporation of companies by registration was passed 
5S ts 
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the government, but in those of the consumers. The latter exercise a direct control 
in the Port of London Authority: their representatives, the elected members, can 
outvote the appointed members. In the London Passenger Transport Board, the 
constitution of Appointing Trustees was intended to provide for indirect repre- 
sentation of the consumers who were too large a class to elect the members of the 
Board directly.** Thirdly, the operations of the two pre-war boards were on a 
regional and not a national scale. 

Ill 

MaIn Features oF NATIONALIZATION 

A. 

State control of industry might be supervisory, regulatory, or proprietary. Super- 
visory control is normally exercised by the requirement of licenses, as is the case 
in England with respect to public houses, theatres, building, exports and imports, 
and many other instances of industrial and commercial activity; where state inter- 
ference is limited to supervision, the ownership in the undertakings concerned is in 
private hands and those controlling them have considerable freedom in their man- 
agement. Regulatory control is exercised, e.g., in the United States of America 
over public utility enterprises** and in the United Kingdom by means of price 
control; here the ownership in the undertakings remains in the hands of private 
entrepreneurs but their discretion of management is considerably restricted by 
government regulation. Proprietary control is the strictest type of control which 
the state can exercise; under this system the ownership in the undertakings affected 
is vested in the state or statutory bodies which are charged with the management 
of them in the national interest and exercise the full control normally associated 
with the conception of ownership. The nationalized industries in Great Britain 
fall within the third category but the strictness of proprietary control is mitigated 
by the transfer of ownership in the nationalized industries to a new form of in- 
dustrial organization of very peculiar character, viz., the quasi-autonomous public 
corporation. 

In every instance in which an industry formerly owned by private enterprise was 
transferred to public ownership, the procedure by which the transfer was effected 
Was a vesting provision in the nationalization act which provided that on the ap- 
pointed day certain assets should vest in the corporation created by the act**—a 
provision which resulted in the consequential divesting of the former owners. A 
typical provision of this kind is Section 12 of the Transport Act, 1947, which deals 


** CHEesTER, THE NATIONALISED INDUSTRIES, Op. cif. supra note 25, at 5 (1st ed.), observes that the 
ministerial control over the P. L. A. is stricter than over the L. P. T. B. 

“*]. C. Bonsricut, Pustic Uritities anD THE NatTionaL Power Poticies (1940). 

“° In the case of the Bank of England and Cable and Wireless, Ltd., in nominees of the Treasury. Bank 
of England Act, 1946, 9 & 10 Geo. 6, c. 27, §1(1)(a); Cable and Wireless Act, 1946, 9 & 10 Geo. 6, 
c. 82, §1(1)(a). 
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with the acquisition of railway and canal undertakings by the British Transport 
Commission. It states: 


12. Vesting of undertakings. (1) Subject to the provisions of this Act, the whole of the 
undertakings of the bodies of persons specified in the Third Schedule to this Act, being 
the bodies who fall within the class described in the next succeeding section, shall, on the 
first day of January, nineteen hundred and forty-eight (hereafter in this Part of this Act, 
and in the other provisions of this Act so far as they refer to the acquisition by the Com- 
mission of the said undertakings, referred to as “the date of transfer”), vest by virtue of 


this Act in the Commission. 


The conveyancing device of vesting by operation of law is familiar in the law of 


succession, bankruptcy, and trading with the enemy. 

As in most cases the assets which under the nationalization act were to vest in 
the corporations, were, before vesting date, held by companies, the acquisition of those 
assets could be carried out in two different forms. The vesting provision could 
provide for the transfer of certain real and personal property owned by the com- 
panies, such as coal mines, railway wagons, and gas undertakings, or alternatively, 
for the acquisition of the shares in those companies. The former is a direct, 
open method of nationalization, the latter an indirect form.*® The direct method 
was applied to the nationalization of coal, transport, electricity, and gas. The 
indirect method was used for the transfer to public ownership of iron and 
steel undertakings, the Bank of England, and Cable and Wireless Ltd.‘7 The dis- 
tinction between those two methods is considerable. Under the direct method, the 
compensation which usually consisted of stock issued by the statutory corporation,** 
took the place of the transferred capital assets of the affected companies which con- 
tinued their corporate existence*® but ceased to be actively engaged in business; they 
had three courses open: they could go into liquidation,®® or continue as investment 
or finance companies,” or sell the compensation stock and start again in business in 
a field still open to private enterprise; the decision on the course to be adopted de- 
pended on the shareholders. Where the indirect method of nationalization was 
employed, only the controlling interest changed hands and compensation was 
directly paid to the shareholders; this method was, in particular, adopted where it 
was feared that a direct transfer of assets might lead to a disruption of the industrial 
or commercial activities of the companies. 


“* For details, see Professor W. Friedmann, infra, p. 576, and Dr. Mary Bell Cairns, infra, p. 601. Dr. 
Cairns has made a detailed study of the various methods of nationalization because, as she rightly 
observes, the method of compensation varied according to the nationalization procedure employed. 

*? Cairns, infra, pp. 601-602. : 

“* Mr. G. F. Wheldon, infra, p. 627. 

“° The Transport Act, 1947, §24, provides for the winding-up and eventual dissolution of railway 
and canal undertakings. ; 

®° Scottish Insurance Corporation v. Wilsons and Clyde Coal Co., Ltd., [1949] A.C. 462; Prudential 
Assurance Co. v. Chatterley-Whitfield Collieries, [1949] A.C. 512; Re Isle of Thanet Electric Supply Co., 
[1949] 2 All E. R. 1060 (C.A.). 

®! As did the Cable and Wireless (Holding) Ltd. 
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In Great Britain, nationalization was normally carried out by the direct method 
of vesting; the indirect method was only employed where special conditions pre- 
vailed. 

B. 

A second feature of British nationalization legislation is its axiomatic insistence 
on the principle that compensation must be paid for assets transferred from private 
to national ownership. The importance of this feature cannot be overrated. Dr. 


Mary Bell Cairns, who examines the problems arising in connection with the assess 
ment and distribution of compensation, rightly points out that the right to com- 
pensation is founded on old, established, constitutional practice and concludes that 


“the principle of compensation for the expropriation of property is an integral 
part of the English legal and political system.”** 

The right to compensation is one of the features which distinguish the nationaliza- 
tion of basic industries in Britain from the expropriation of property carried out in 
communist countries. Another distinguishing feature is the place allocated to state 
enterprise in the fabric of the national economy; while communist countries have 
established an all-embracing system of state economy, and private ownership, if 
admitted at all, is admitted only by sufferance and occupies a subordinate place in 
the national economy, in Britain the system of private ownership is fully maintained 
and developed and the corporations owning and managing nationalized industries are 
integrated into that system as a kind of super-companies. A third distinction is that 
in communist countries the expropriation of the means of production and distri- 
bution is a tenet of Marxist doctrine while the nationalization legislation in Britain 
is, on the whole, more liberal than socialist in outlook and has been rightly described 
as follows :** 

The post-war 1945 nationalization acts in Great Britain cannot be regarded unequivocally 
as milestones on the road to a socialist new Jerusalem. They are in fact compounded 
of an odd mixture of socialist theory, liberal expediency and political empiricism. 

The distinction between nationalization with compensation and expropriation or 
confiscation without it is recognized by the English courts, as a comparison of Re 
Baku Consolidated Oilfields, Ltd.°* and Re Eastern Telegraph Co., Ltd. shows. 
In the former case a winding-up petition was presented in 1943 by shareholders of an 
English company which before 1919 had acquired oilfields in or near Baku but could 
not obtain title to them because they were confiscated by the Soviet authorities. The 
company had considerable assets in England which upon winding-up would have 
become divisible among the shareholders. Bennett, J., who granted the petition, said 
in the course of his judgment: 


®*2 Cairns, infra, pp. 594 and 619. 

°® Beacham, Nationalization in Theory and Practice, 64 Q. J. Econ. §57 (1950). 
** [1944] 1 All E. R. 24 (Ch. D.). 

58 [1947] 2 All E. R. 104 (Ch. D.). 

°° Re Baku Consolidated Oilfields, Ltd., supra note 
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It seems pretty clear that, in no true sense of the word did the Baku Consolidated Oilfields, 
Ltd., carry on any business at all. It had been engaged sitice 1920 in an endeavour to 
substantiate a claim against the U.S.S.R. Government for loss by confiscation of the 
properties it was formed to acquire, and for which it has paid... . It is clear from the 
evidence that the directors of the company no longer expect their claims to be met by sums 


coming from Russia. 


In Re Eastern Telegraph Co., Ltd., the company owned a considerable portion of 
shares in the Cable and Wireless Ltd. which, by virtue of the Act of 1946, vested on 
November 6, 1946 in nominees of the Treasury. Before compensation was paid, pref- 
erence shareholders petitioned for a winding-up order, relying, inter alia, on the 
Baku case. Jenkins, J., refused the order. He distinguished the Baku case in fact 
and law and held that as long as the compensation was not assessed and fixed, the 


petition was premature. He said:** 


That transaction is not yet complete. The compensation has to be assessed and received. 
The amount of compensation is a matter of great importance, and it is obviously desirable 
in everybody’s interests—both in the interests of the preference stockholders and of the 
ordinary stockholders—that the company’s case as to the amount of compensation should 
be cogently and effectively put in order that the compensation received may be as large as 
possible. It seems to me that the proper people to look after that matter are the directors 
of the company . . . It would be wrong at this juncture to make a compulsory order 
which would have the effect of removing them from office, and which would bring in a 
liquidator who, capable and expert as he might be, would not have the same knowledge 
as the directors have. 

Apart from the right to compensation, there is another fundamental distinction 
between nationalization and expropriation, The latter usually contains a discrim- 
inatory element which is absent from the former. In Great Britain, no discrimina- 
tion has been practiced on account of the nationality, domicile, or other personal 
criteria of the companies or perscns owning the assets acquired by the state. The 
test of nationalization was in the words of Mr. Herbert Morrison, then Lord Presi- 
dent of the Council,®* 
whether, in the circumstances, the industry was likely to be better run by free competitive 
competition, private enterprise, or free monopoly private enterprise, or controlled and 
supervised monopoly enterprise, or by public enterprise of one sort or another. It was 
the public interest that counted and the real field for argument was how best could the 
industry be organised or managed with a view to achieving economic public advantage: 


C. 


Perhaps the most important feature of British nationalization legislation is that 
it has given rise to a new form of business organization, the public business corpora- 
tion. Professor W. Friedmann who investigates the “Legal Status and Organization 
of the Public Corporation,””® divides the public corporation into three classes: the 


57 Re Eastern Telegraph Co., Ltd., supra note 55, at 111. 
°* Address to the Board of Trade of the City of Toronto, The Times, Jan. 11, 1946, p. 3. 


5° Infra, p. §76. 
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commercial public corporation, the social service corporation, and the supervisory 
corporation. The emergence of the first named type and its separation from the 
other two types of public corporations is one of the most significant developments in 
the law of business administration in post-war Britain. 

From the legal point of view, the crucial event in that development was the 
decision of the Court of Appeal in Tamlin v. Hannaford,® where it was held that 
the public business corporation was neither a government department nor an agent 
of the crown but®* “a commercial corporation . .. that .. . acts on its own behalf, 
even though it is controlled by a government department,” and that, consequently, 
it was not entitled to the immunities and privileges of the Crown. The beneficial 
effect on English law of this great decision will be gathered from Professor W. 
Friedmann’s comparison of the judgment with Australian decisions. 

The outstanding characteristic of the public business corporation is its quasi- 
autonomous status. While it is a legal entity which pursues industrial and com- 
mercial objects in the same manner as a public company and enjoys independence 
in matters of management and administration, it is subject to the direct control of a 
minister and indirect control of Parliament in matters of policy and its board is in- 
variably appointed by a minister. In that respect the post-war public corporation 
follows the model of the socialist proposal for the organization of the London 
Passenger Transport Board and differs from the boards actually created before the 
war which were fully autonomous. 

The peculiar character of the public business corporation is best understood when 
it is compared with the company. Three aspects require, in that respect, particular 
attention: the proprietary position; the attitude to the profit motive; and the relation 
to labor. As regards the first, it should not be thought that the place filled in the com- 
pany by the body of shareholders is in the public corporation merely a vacuum. 
The business which the corporation is charged to perform, is the business of the 
taxpayer who, in the words of Denning, L. J., in Tamlin v. Hannaford, “is the 
universal guarantor of the corporation.” Unlike the shareholders in many public 
companies, the nation takes a considerable and constant interest in the activities of 
the corporations. Their business is transacted in the limelight of public opinion; 
matters which if they affected companies, would hardly be noticed, are fully—and 
properly—discussed by the press from every political angle as matters of public 
concern. In a democratic country where freedom of the press and of discussion is 
preserved, the proprietary interest in the public corporation is thus more powerful 
than in the private company and, if need be, can assert itself through the Parlia- 
mentary institutions. 


°° [1950] 1 K.B. 18 (C.A. 1949); [1949] 2 All E. R. 327 (C.A.). The decision is analyzed by 
Professor Friedman, infra p. 588, and Mr. Charles Winter, infra, p. 692. See further R. v. South Wales 
Traffic Licensing Authority; ex parte Ebbw Vale Urban District Council, fros1] 1 All E. R. 806. 

68 Fr950] 1 K.B. 18, 25; {1949] 2 All E. R. 327, 330. 

*1 7d. at 23, 2 All E. R. at 328. 
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As regards profits, it is sometimes said that the public corporation does not 
aim at the making of profit but at the earning of revenue to cover its expenditure.®” 
This view is, it is believed, fallacious. While all nationalization acts establish 
the principle of “budget-balancing” for public corporations, none prohibits, or 
even discourages, the making and accumulating of profits. In fact, from the 
legal point of view, the distinction between profit and revenue makes little sense 
in public corporations. Thus, Section 3(4) of the Transport Act, 1947, makes 
it incumbent on the British Transport Commission to levy such fares and other 
charges 
as to secure that the revenue of the Commission is not less than sufficient for making 
provision for the meeting of charges property chargeable to revenue, taking one year with 
another. 

Section 92 then authorizes the accumulation of a general reserve without any limita- 
tion as to the amount but with the direction that it shall only be applied for the 
purposes of the Commission. Section 93 begins with the following words: 

The Commission shall charge to revenue in every year all charges which are proper to 
be made to revenue, including, in particular, proper allocations to general reserve... . 


It is evident from those provisions that the Commission—and the same applies to 
the other corporations—is as free as a private entrepreneur to make and accumulate 
profits. However, unlike the latter, it cannot distribute®* them but has to “plough 


them back” into the enterprise. Apart from that legal distinction there is, however, 
a considerable difference in the attitude to the profit motive; a private entrepreneur 
is free to overcharge his consumers, to underpay his labor, or to waste his plant in 
order to make profit, as long as he keeps within the law and thinks that it is eco- 
nomically justified; in connection with a company, Evershed, M. R., observed®® 


recently that it is 


not necessary to require that persons voting for a special resolution should, so to speak, 
dissociate themselves altogether from the prospect of personal benefit and consider 
whether the proposal is for the benefit of the company as a going concern. 


The attitude of public business corporations to those aspects of profit-making is 
fundamentally different; the corporations are, so to speak, entrepreneurs with a 


national conscience. 


2 See, e.g., Lord Beveridge’s observations, supra note 2. 

®3 See Mr. A. de Neuman, infra, p. 735. The requirement of budget balancing is a capitalist and not a 
socialist requirement. It has given rise to considerable controversy among economists favoring the 
marginal cost principle and those favoring the average cost principle. See Beacham, supra note 53, 
at 556-557. The average cost principle is now generally accepted. 

** This point is rightly stressed in Haldane, The Central Electricity Board and Other Electricity 
Authorities, in Pustic ENTERPRISE, Op. cit. supra note 13, at 149. The Companies Act, 1948, 11 & 12 
Gero. 6, c. 38, §19 provides that a company which by its articles prohibits the distribution of profits and 
serves a general useful object, might be granted dispensation with the requirement of embodying the 
word “Limited” in the corporate name. 

®5In Greenhalgh v. Arderre Cinemas, Ltd., [1gs50] 2 All E. R. 172 
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In labor relations, the corporations are employers; labor disputes arise between 
them and their employees in the same manner as between a private employer and his 
men. They negotiate with the trade unions representing the men, and infinite 
patience is required to establish satisfactory conciliation, negotiation, and consultation 
machinery on all levels; but, as Mr. W. Kenneth Gratwick points out,°° mutual 
confidence and the will to cooperate is more important in labor relations than 
machinery for the settlement of disputes; in that respect, as in their attitude to 
profit, the corporations bear a responsibility to the nation. 

In the result, the quasi-autonomous character of the public business corporation 
creates tensions. That, in itself, is no misfortune. Tensions exist in every corporate 
body; in fact, the corporate organization is often a convenient vehicle to lessen social 
tensions. In the company, for instance, the managerial and the proprietary interest, 
the majority and the minority, equity, preference share and loan capital might some- 
times conflict. The important question is whether, in the end, the organization can 
accommodate the different interests or whether the friction resulting from those 
tensions will break the organization. In that respect, the public business corporation 
is still in the experimental stage. The principal source of strain is its strange dualism 
of commercial independence and political control; secondary sources of tension which 
sometimes are apparent, are conflicts of the managerial interest of the corporations 
with the interests of their consumers and employees. As regards the principal 
centrifugal forces, the tendency is at present to emphasize the business character of 
the corporations. That is due to three causes: it stresses the historical continuation, 
it is escapism from political controversy into the practical world of achievement, 
and it contributes to the integration of the new type of organization into the 
national economy which is founded on private enterprise. From the constitutional 
point of view, the clear recognition of the business character of the public corpora- 
tion owning and managing a nationalized industry is probably the most formidable 
gain of the law of nationalized industries during the past five years, but that position 
appears now to be consolidated. At present, the true difficulty is on the other end 
of the scale: it concerns the delimitation of the managerial functions of the corpora- 
tion from Parliamentary and ministerial control. Mr. Charles Winter, who examines 
these problems,” discusses the constitutional conventions and administrative prece- 
dents which begin to emerge; the indirect control of Parliament over the corpora- 
tions is taking form and shape, but how gradual that process is might be gathered 
from the fact that only at the end of 1950 the government conceded the im- 
portant principle that the activities of public corporations should be reviewed by a 
committee, including a limited number of members of Parliament, at regular 
intervals of five or seven years in a manner similar to that applied to the British 
Broadcasting Corporation when the renewal of its charter was under consideration. 


mm , ps See . P ; , 
Infra, p. 652. The statutory machinery of negotiation and arbitration of labor disputes in nationalized 

industries is described by TuRNER-SAMUELS, INDUSTRIAL NEGOTIATION AND ARBITRATION, Part IV (1951). 
"Infra, p. 670. 
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The even more important problem of direct contacts between the parent minister 
and the board of the corporation is, as far as the public is concerned, still shrouded 
in mystery. It cannot, therefore, be said how far the definition of the spheres of 
ministerial policy-making and corporate management of affairs has progressed. It 
might be recalled that that delimitation caused considerable difficulty in the Tennes- 
see Valley Authority; in the first years the three members of the board discharged 
both kinds of functions, and only in 1937 the two functions were separated and the 
management and administration entrusted to a general manager while policy making 
remained the sole concern of the board.®* As in practice the functions of policy 
making and management overlap, the relationship of the corporation to the parent 
minister is the most sensitive and, perhaps, the weakest part of its constitution. The 
ultimate fate of the public business corporation depends on its ability to establish 
an equilibrium between ministerial influence and managerial independence. 
Compared with this fundamental problem, the reorganization of public business 
corporations in the light of experience gained during their work is of secondary— 


though not negligible—character. The public corporation, like a form of private 


enterprise, has to adapt its constitution to changing circumstances and demands. 


Thus, in 1949 it was thought expedient to divide the Road Transport Executive 
originally created by the Transport Act, 1947, into two Executives, viz., the Road 


Haulage Executive and the Road Passenger Executive,”™ and at present the question 


of decentralization of the National Coal Board is much discussed.**” 
IV 
NATIONALIZATION AND PRIVATE ENTERPRISE 


The nationalization of basic industries had considerable repercussions on the eco- 
nomic behavior and legal structure of industrial and commercial undertakings which 
continued to remain in private ownership. In particular, it clarified the attitude of 
English law to the problem of private monopoly and indirectly influenced the reform 


of company law. 
As regards the former, the address of Mr. Herbert Morrison which was referred 


to earlier,°? makes it clear that the labor government did not adopt the demand of 
socialist theorists that a private monopoly enterprise was invariably ripe for nationali- 
zation. The passing of the Monopolies and Restrictive Practices (Inquiry and Con- 


trol) Act, 1948,"° gave formal recognition to that view because the Act provides pro- 


®6C. HirMan Pritcuetr, THE TENNESSEE VALLEY AUTHORITY 153-165 (1943). 

°58 BririsH TRANSPORT ComMmMission (Expcutives) (No. 2) Orper, 1949 (S. R. 1949, No. 1130) 

*8P See C. G. Lancaster, M.P., (with Str Cuarces Reto anv Sir Ertc Younc), STRUCTURE AND 
Conrrot oF THE CoaL INpustry (1951). The authors of this pamphlet which is published by the 
Conservative Political Centre, recognize that public ownership in the industry has come to stay and argue 
in favor of a measure of regional decentralization. 

°° See note 58 supra. 

7011 & 12 Gro. 6, c. 66; see Ivamy, The Control of Monopolies, 17 Sow. 153 (1980); Further De- 

sy 


velopments in Resale Price Maintenance and Monopoly Control, 18 Sow. 55 (19 
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cedures for the investigation into private monopoly enterprises and for their control 
if they operate against the public interest. 

It is well known that in matters of monopoly and trade restraint American law 
is fundamentally different from English law.’ The attitude of the English courts 
to private monopoly and trade restraint may be gathered from the observations of 
Lord Parker in Attorney General of the Commonwealth of Australia v. Adelaide 
Steamship Co.,"* a Privy Council case dealing with the Australian antitrust legis- 
lation, and of Asquith, L. J., in Monkland v. Jack Barclay, Ltd. In the former case, 
Lord Parker who delivered the opinion of the board, reviewed the attitude of the 
common law in a passage which has become the locus classicus of the subject:"* 


. ...a contract in restraint of trade, though reasonable in the interests of the parties, may be 
unreasonable in the interests of the public if calculated to produce that state of things 
which is referred to by Lindley and Bowen, LJJ.,“° as a pernicious monopoly, that is to 
say, a monopoly calculated to enhance prices to an unreasonable extent... . The onus 
of shewing that any contract is calculated to produce a monopoly . . . will lie on the party 
alleging it and . . . if once the Court is satisfied that the restraint is reasonable as between 
the parties this onus will be no light one. 


In Monkland v. Jack Barclay, Ltd., the “covenant system” of the British Motor 
Trade Association was discussed. The supply of new cars to buyers in Britain falls 
short of the demand in consequence of the requirements of the export trade, and a 
buyer has to sign a covenant whereby he undertakes not to re-sell the car within 
‘welve months after its delivery.”® All car manufactures adhere to the scheme and 
are obliged to stop the supply of cars to dealers who sell new cars without obtaining 
the customer’s signature to the covenant. The covenant scheme, which is a voluntary 





trade arrangement, is obviously strongly restrictive in character. In the case before 
the court, a buyer bought a car (but did not obtain delivery) before the scheme was 
extended to cars of the particular manufacture in question and his contract did not 





contain a covenant against re-sale; later, the system was extended and the dealer 
requested the buyer to sign the covenant; on the buyer’s refusal he appropriated the 
car to the next customer on his waiting list. The buyer sued for damages, but the 
court dismissed the action and the Court of Appeal affirmed that decision for 
reasons connected with the construction of the contract in issue. In the course of 
the argument in the Court of Appeal, counsél for the dealer submitted that the main- 
tenance of the covenant system was so important that a delivery of a car to a cus- 

™ For discussions of these differences, see: Meier, A Critique of the New British Monopoly Act, 48 
Micu. L. Rev. 329 (1950); Note, The British Monopolies Act of 1948: A Contrast with American Policy 
and Practice, 59 YALE L. J. 899 (1950). 

78 [1913] A. C. 781. 

*8 [1951] 1 All E. R. 716. 

** Attorney General of the Commonwealth of Australiz v. Adelaide Steamship Co., Ltd., supra note 
72, at 796-797. 

*©In Maxim Nordenfelt Guns and Ammunition Co. v. Nordenfelt, [1893] 1 Ch. 630, 668, aff'd, 


[1894] A.C. 535. 
*® The time has now been extended to two years. 
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tomer who refused to sign it was contrary to public policy! This argument in 


favour of a “good” restraint was rejected by Asquith, L. J., who delivered the judg- 


ment of the court, oditer, as savoring of paradox:** 


The policy of the law still leans towards free trade.... The merits of the covenant scheme 
and the alleged disadvantages of not enforcing it do not seem to us in the least incontest- 
able.... It was suggested by counsel for the defendants that the Motor Trade Association’s 
covenant scheme had the approval of the government or of government officials and that 
this was in some way relevant to the question whether a contract which departed from 
it was or was not contrary to public policy... . We think that this is an unfounded 
suggestion. What one government approves its predecessor or successor may condemn, 
and, if the suggestion were acted on, precisely the same contract might have to be held 
void when government A was in and valid when government B was in power. The dis- 
tinction between political policy and public policy was firmly drawn in Egerton v. Brown- 


low.*® 


It is not surprising that the Act of 1948, carried through Parliament by a govern- 
ment which itself created large monopolistic enterprises of public character, 
continued the policy of the law to differentiate between harmless monopolies and 
those conflicting with the public interest. The Act exempts from its purview 
monopolies in favor of the nationalized industries by providing that no reference 
under it can be made where the monopoly is expressly authorized by Act of Parlia- 
ment (§2(1), proviso) ;*° it thus applies only to conditions constituting a private 
monopoly which might exist as regards the supply, the processing, and the export of 
any goods, including buildings and structures, ships, and aircraft (§2(1); §20(1)). 
Monopolistic or restrictive conditions are present where 

(a) at least one-third of all the goods in question or any substantial part 
thereof are supplied by or to one person, or by or to two or more per- 
sons who are an inter-connected group of companies within the 
Companies Act, 1948, Section 154, or who conduct their affairs by 
formal arrangement or otherwise in such a manner as to prevent 
or restrict competition; or 
(b) no goods of the kind in question are supplied in the United King- 
dom or any substantial part thereof as the result of any agreement 
or arrangement, whether legally enforceable or not (§§3-5). 
A Monopolies and Restrictive Practices Commission is set up which consists of not 
less than four and not more than ten members appointed by the Board of Trade 
(§1); the present chairman is Sir Archibald Carter. The Board of Trade has power 
to refer matters to the Commission, and two types of references are provided: the 
limited reference which requires the Commission to investigate and report on facts, 
and the full reference which requires it, in addition, to report whether the alleged 


77 Monkland v. Jack Barclay, Ltd., supra note 73, at 723. 
as 43 / 


's Hi. L. Cas. ©. Crb9s). 
™° This does not apply to monopolies based on patents or trade-marks. 
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monopolistic or restrictive conditions operate, or may be expected to operate, against 
the public interest (§6). The reports of the Commission are normally laid before 
Parliament and published (§9). Where, on a full reference, the Commission finds 
that monopolistic or restrictive conditions operate or are likely to operate against 
the public interest, or the House of Commons resolves so, the minister concerned 
may take remedial or preventive action; this is done by an order which has to be 
approved by each House of Parliament and which may declare unlawful the agree- 
ment or arrangement in question or make other provisions (§10(2)). The order can 
be enforced by injunction or other civil proceedings by the Crown, and the making 
of the order does not limit the right of any other person to bring civil proceedings, 
but no criminal proceedings lie for a contravention of the order (§11). So far, 
eight references have been made to the Commission®® and one report, v/z., on dental 
goods, has been published;*’ this report, made on a full reference, stated that 
monopolistic conditions were present and that certain rules of the trade association 
of dental manufacturers and traders operated against the public interest, but the 
Commission added that no great abuse of powers had actually taken place; the 
Minister of Health who is the competent authority to act in that instance, has not 
yet made an order. The Monopolies Act of 1948 has not had a profound effect on 
private monopolistic enterprise in Great Britain; in particular, it did not enable the 


government to deal effectively with the practice of re-sale price maintenance which 
prevents shopkeepers from reducing prices laid down by the manufacturer or other 


supplier. In June, 1951, it was announced that the government intended to intro- 


duce legislation to make illegal 


(1) collective arrangements designed to ensure that goods shall be sold at or above 
specified retail prices, 

(2) any indication by a manufacturer or other supplier of goods of a re-sale price for those 
goods unless that price is clearly stated to be a maximum price.5™ 





The influence of the nationalization acts on company law, was, it is believed, 
greater than is commonly realized. Though there is no provision in the Companies 
Act, 1948,°* which refers to the nationalization legislation, the new company law 
grew up in the shadow of nationalization. The Committee on Company Law 
Amendment, whose chairman was the present Lord Justice Cohen, was appointed 


*° They concern: (1) electrical lamps, (2) insulated electric wires and cables, (3) rain water goods, 
etc., and miscellaneous builders’ goods, (4) dental goods, (5) machinery for manufacture of matches, 
(6) matches, (7) certain copper and copper alloy goods, and (8) supply of insulin. (Position as on Mar. 
28, 1951). , 

*) Report ON THE SupPLY oF Dewrat. Goons (H. M. S. O., 1950). 

“A STATEMENT ON ResaLé Price MAINTENANCE PRESENTED BY THE BoARD OF TRADE TO PARLIAMENT. 
Cop. No. 8274. 

** This Act is referred to in the text. The actual reform was carried out by the Companies Act, 1947, 
10 & 11 Gro. 6, c. 47, which when later consolidated with the Companies Act, 1929, 19 & 20 Gro. 5, 
c. 23, into the Act of 1948, 11 & 12 Gro. 6, c. 38, was repealed, with the exception of a few insignificant 
provisions affecting other enactments, See also: Murphy, 4 Revision of British Company Law, 30 MINN. 
L. Rev. 585 (1946): Note, Britich Corporate Law Reform, 56 Yare L. J. 1383 (1947). 
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in 1943, when the view was widely held that a limited measure of nationalization 


was unavoidable. The report of the Committee was published in 1945°% and was 


implemented by legislation which was before Parliament between 1946 and 1948 
when most nationalization acts were enacted. The Company Law Reform was, in 
fact, a most effective and successful instrument of reorganization of private enter- 
prise in the face of actual or threatened nationalization.** That is, in particular, true 
of the law of public companies and groups of companies. The provisions dealing 
with public accountability were greatly extended and the public character of the 
public company is strongly emphasized. The Act of 1948 requires group accounts 
for inter-connected companies (§§150-154), the auditor is given a professional stand- 
ing (§161)*®° and independence of status (§162), the rights of the minority are 
strengthened (§210), the Board of Trade are given extensive powers of investigation 
(§§164-175), and even an age limit is introduced for directors (§185)! 

In the result, the higher forms of private enterprise, while fully maintaining the 
vital difference in the matter of ownership, have accepted public control of their 
corporate life to a degree hitherto unknown. This development is complementary 
to the tendency of the nationalized industries to emphasize their business char- 
acter. As the result of that alignment the structural unity of industrial organiza- 


tion in Great Britain has been maintained. 


® 4 PARLIAMENTARY PAPERS, 1944-1945, pt. 1. Cmp. No. 6659. 

** The future evolution of the joint stock company is discussed in Grorce Goyper, THe FUTURE OF 
PrivaTE ENTERPRISE (1951), and in AusTEN ALsu, M.P., anp NorMAN Hewett, THE ANATOMY OF 
Private INpustry (1951). 

*° Cf. the dissenting opinion of Denning, L. J., in Candler v. Crane Christmas & Co., [1951] 1 All 
E.R. 426, 428. 
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THE LEGAL STATUS AND ORGANIZATION OF THE 
PUBLIC CORPORATION 


W. FriepMANn* 


I 


The public corporation has, since the end of the first world war, become a familiar 
device for the organization of public enterprises and services in many different 


countries and legal systems. 

Both its value and its elasticity can be gauged from the fact that it has been 
adopted in the socialist and entirely state-controlled economic system of Soviet Russia 
as well as in the non-socialist system of the United States. 

The Soviet Union proceeded, only a few years after the revolution, to develop 
the institution of the state trusts’ for the running of major industrial state enterprises. 
These trusts are constituted as autonomous legal units; they receive their charter 
from the Supreme Council of National Economy, which also appoints the members 
of the board; they have two types of capital assets which roughly correspond to the 
distinction between fixed and floating assets of British company law. The fixed 
assets belong to the state, the floating assets belong to the trusts—that is to say, they 
are state property at one remove and can be freely disposed of. The trusts enter 
into contractual and other legal transactions, and legal disputes between them are 
settled by special courts which have developed principles of mixed contract and ad- 
ministrative law.” 

In Germany the public corporation appears in two forms. One makes the state 
or other public authorities a shareholder in a company; the undertaking is organized 
in the form of a joint stock company and governed by company law, with the state 
or other public authorities holding a controlling or substantial interest as shareholder.* 
A more genuine form of public corporation was devised when the Dawes Plan 
constituted the German State Railways as an independent commercial company, 
under a control board with Allied participation, charged with reparation obligations 
and separated from the state budget. 

By far the most highly developed and instructive type of public corporation for 
the British lawyer is the Tennessee Valley Authority (T.V.A.), an outstanding 
example of public enterprise in a non-socialist economy. 

As the illustrations given in this paper will show, the public corporation has 
achieved particular significance in Britain as well as the British Dominions. A 

* Professor of Law, University of Toronto, Toronto, Ontario. 

1 The first decree was of April 10, 1923. 

* Cf. Ruvo-r ScHLEsinceR, Soviet Lecat THEORY 137-139, 247 (1945). Haroip J. Beran, Justice 


in Russta: AN INTERPRETATION OF Soviet Law 60-78 (1950). 
* This is known as “mixed public enterprise” (Gemischt-Wirtschaftliche Unternehmung). 
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multitude of enterprises of all kinds are organized in this form: from the British 
Broadcasting Corporation to the National Coal Board, and the other recently nation- 
alized basic industries; from the Regional Hospital Boards and Management Com- 
mittees administering the National Health Service, to the Australian Forest and 
Housing Commissions; from the Trans-Australian Airlines, operating in competition 
with private air services, to the Canadian Power Commissions and the Canadian 
National Railways; from the British Development Corporations set up under the 
New Towns Act, 1946, to the Australian Repatriation Commission, in charge of the 
civilian rehabilitation of ex-servicemen. It appears that in Britain and the British 
Dominions, which, despite many differences and changes of government, broadly 
concur in the blending of an extensive social service state with the preservation of a 
large degree of private enterprise, the public corporation is regarded as the best way 
in which to combine the principles of public service and ownership with those of 
managerial responsibility and financial accountability. 

Lastly, the legal form of the public corporation has been adopted by the consti- 
tutions of the many functional international agencies created in conjunction with the 
United Nations Organization. Such institutions as the Food and Agriculture Organ- 
ization, the World Health Organization, U. N. E. S. C. O., the International Mone- 
tary Fund, and others may conveniently be termed international public corpora- 
tions.t Their constitutions and functions naturally differ somewhat from those of 
the national corporations, as they are institutions of international law. They share 
with the national public corporations, however, the essential characteristics of a 


separate legal personality, and relative autonomy of management (represented by the 
director-general and his permanent staff), coupled with responsibility to a political 
body (the delegates of the member nations), and financial accountability. 


II 


DEFINITION AND GENERAL CHARACTERISTICS OF PuBLIC CoRPORATIONS 
A. General Characteristics 
While the idea of an autonomous corporation, responsible not to private share- 
holders but to public authority, has thus commended itself to the most diverse legal 
and social systems, the structure and characteristics of the public corporation are 
inevitably determined by the difference in the legal and constitutional systems in 
which they are established. The objective is given in President Roosevelt's classic 
summary in his message to Congress in 1933 recommending the formation of the 
ye 
. . a corporation clothed with the power of government but possessed of the flexibility 
and initiative of a private enterprise. 
But there are vast differences between the Soviet state trust which is under the all- 


‘Friedmann, International Public Corporations, 6 Mov. L. Rev. 185 (1943); Schmitthoff, The 
International Corporation, 30 TRANSACTIONS OF THE Grotius SocIETY FOR THE YEAR 1944 165 (1945). 
**H. R. Doc. No. 15, 73d Cong., 1st Sess. (1933); 77 Conc. Rec. 1423 (1933). 
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578 
pervading economic and political control of the Soviet government, in a completely 
socialized system, the T.V.A., whose responsibility towards Congress and the Presi- 
dent respectively reflects the American system of division of powers, and the British 
public corporation which, after some experimenting, now reflects the British system of 
indirect responsibilty to Parliament, through the government. 

Even within the British legal system, the public corporation stands for a variety 
of functions and purposes.° The first task is as clear a definition of its nature and 
characteristics as is possible. 

From other public authorities such as borough councils or other local govern- 
ment authorities, or from the Crown itself, the public corporation is distinguished 
by its functional character. However widely defined its objectives (and such public 
corporations as the National Coal Board or the British Transport Commission do 
exercise vast functions and many powers), it is not a multi-purpose authority but a 
functional organization, created for a specific purpose: the provision of transport or 
broadcasting services, the management of hospital and health services, the develop- 
ment of colonial resources, the administration of compensation for the nationaliza- 
tion of development rights in land, the provision of houses for certain sections of 
the population, or the import and sale of raw cotton. The nature of these services 
thus varies widely, from commercial and trading to cultural and supervisory ad- 
ministrative activities, as well as the provision of social services. As will be shown 
later, the nature of the services performed is not without importance for the legal 
status of the corporation. It is, however, possible to outline certain universal legal 
characteristics of the public corporation, applicable to all types: 

(1) The public corporation has no shares and no shareholders, either private or 
public. Its shareholder, in a symbolic sense, is the nation represented through gov- 
ernment and Parliament. 

(2) The responsibility of the public corporation is to the government, represented 
by the competent minister, and through the minister to Parliament. 

(3) The administration of the public corporation is entirely in the hands of a 
board which is appointed by the competent minister, sometimes after and mostly 

* The following major statutes establishing public corporations are repeatedly referred to in the text: 

Agriculture Act, 1947, 10 & 11 Gro. 6, c. 48. 

Air Corporations Act, 1949, 12, 13 & 14 Geo. 6, c. gr. 

Coal Industry Nationalisation Act, 1946, 9 & 10 Geo. 6, c. §9. 

Coal Industry Act, 1949, 12 & 13 Gero. 6, c. 53. 

Electricity Act, 1947, 10 & 11 Geo. 6, c. 54. 

Gas Act, 1948, 11 & 12 Geo. 6, c. 67. 

Iron and Steel Act, 1949, 12 & 13 Geo. 6, c. 72. 

National Health Service Act, 1946, 9 & 10 Gro. 6, c. 81. 

New Towns Act, 1946, 9 & 10 Geo. 6, c. 68. 

Overseas Resources Development Act, 1948, 11 & 12 Geo. 6, c. 15. 


Town and Country Planning Act, 1947, 10 & 11 Geo. 6, c. 53. 
Transport Act, 1947, 10 & 11 Geo. 6, c. 49. 
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without consultation with any special group or industry but invariably not on a 
basis of representation of specific interests.° 

4. Where a public corporation needs capital—those of an essentially administrative 
character do not—it is provided, in the case of public corporations administering 
nationalized industries, through assets taken over from private ownership and 
capitalized through the issue of interest-bearing stock. 

Such stock is either government stock or, in most cases, stock issued by the 
public corporation with a Treasury guarantee. The financial assets of public corpo- 
rations which have not acquired the assets of formerly private industries (such as 
the Airways Corporations) consist of corporation stock with a Treasury guarantee, 
supplemented by the power of the minister to give certain Exchequer grants during 
the formative period. The industrial public corporations have furthermore the power 
to borrow money, with the consent of their supervising minister and the Treasury, 


within limits fixed by the acts. 
(5) The public corporation has the legal status of a corporate body with inde- 


pendent legal personality. 
(6) All public corporations are supervised by commercial accounting and auditing 


as well as some form of public control. But the type of accounting and public 
control varies according to the type of public corporation. 

(7) All public corporations have a dual nature: they are instruments of national 
policy but they are autonomous units, with legal independence and certain aspects 
of commercial undertakings. The degree of independence varies, however, accord- 
ing to the type and purpose of the public corporation. 

B. Three Types of Public Corporation 


The nationalization of British industries has brought into prominence the in- 
dustrial or commercial type of public enterprise. It now looms large, with such 
giant enterprises as the National Coal Board, the Transportation Commission, the 
British Electricity Authority, the Iron and Steel Board, the Gas Council, the Air- 
ways Corporations, the Colonial Development Corporation, and the Overseas Food 
Corporation. This type of public corporation, which may be described as the 
commercial corporation, is designed to run an industry or public utility, according 
to economic and commercial principles but subject to public responsibility to the 
appropriate constitutional authorities. There is, secondly, what we may term the 
social service corporation.’ This type of corporation is designed to carry out a par- 


*The Board of the Port of London Authority consists of representatives of the directly interested 
industries. The Board of the former London Passenger Transport Board was appointed by trustees. 
While the former method can be justified for the particular case of a port authority, the latter method has 
been criticized by both Gorpon, Pustic Corporations (1937), and Ronson (Ep.), Pustic ENTERPRISE 
(1937), as removing the board from proper public control. This method of “appointing trustees” has 
now been abandoned. 

7 This terminology suggested in my paper, The New Public Corporations and the Law, 10 Moo. L. Rev. 
233, 377 (1947), has been accepted by Professor Glanville Williams in Crown ProcrEpines 28 (1948). 
The term “commercial public corporation” is also used by the Court of Appeal in Tamlin v. Hannaford, 


[1950] 1 K.B. 18 (C.A.) (Denning, L.J.). 
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ticular social service on behalf of the government. It is represented by such enter- 
prises as New Town Development Corporations, Regional Hospital Boards and 
Management Committees, the Central Land Board, and the Agricultural Land 
Commission. These and similar public corporations also have to undertake numerous 
commercial and managerial functions. They have to employ staff, buy equipment, 
manage large institutions. But their essential purpose is that of undertaking a social 
service on behalf of a government department. They enjoy therefore a smaller 
degree of independence from managerial supervision than commercial corporations. 
For example, the Agricultural Land Commission manages and farms land vested 
in the minister and placed by him under the control of the Commission. It also 
carries out such other functions as may be entrusted to the Commission by the Act. 
The Central Land Board, it is specifically provided, exercises it functions “on behalf 
of the Crown.”® Because the Regional Hospital Boards are described as carrying 
out their functions “on behalf of the minister,” it is provided that this shall not affect 
their legal liability. The difference between these two types of corporations is 
reflected in the provisions regarding accountability. After some considerable dis- 
cussion, it was decided that the commercial corporations would have their accounts 
audited according to commercial standards and by commercial auditors, but not by 
the Auditor-General. Such social service corporations as Town Development Corpo- 
rations and Regional Hospital Boards, on the other hand, must submit their accounts 
to the minister, who has them audited by the Comptroller and Auditor-General. 
This indicates a difference in the legal status and constitutional position of the two 
types of corporation. 

It is, however, useful to add a third though less frequent type of public corpora- 
tion. This may be termed the supervisory public corporation. It has essentially ad- 
ministrative and supervisory functions, and it does not engage in commercial trans- 
actions, either to fulfil its main objective, or incidentally to the performance of a 
social service. A good example of this type of corporation within the British legal 
orbit is the Australian Broadcasting Control Board, created by a statute of 1948. 
It is established as a corporate body on the usual lines. Its main function is the 
supervision of both technical and cultural standards of broadcasting services (broad- 
casting in Australia is shared between a Commonwealth-owned public corporation 
and a number of commercial stations). This Board has certain powers of direction, 
including the power to grant loans for certain purposes, with the consent of the 
Treasury, but it does not itself undertake any commercial operations. The main 
reason for giving such institutions separate legal status rather than that of a govern- 
ment department, is the greater degree of managerial autonomy, and independence 
from civil service regulations. 


* Town and Country Planning Act, 1947, §3(3). 
* National Health Service Act, 1946, §13. 
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C. Constitution of Boards 


In all cases the boards are appointed by the competent minister, who is not tied by 
any consideration of representative interests in his choice. Appointments have in fact 
been made throughout on an independent, non-party, and non-political basis, though 
the different members naturally represent various walks of life and experience.’® 
The relevant clause in the Coal Industry Nationalisation Act, 1946, is typical: 

The Board shall consist of a chairman and not less than eight, nor more than eleven 
other members. The chairman and other members of the board shall be appointed by 
the Minister of Fuel and Power . . . from amongst persons appearing to him to be 
qualified as having had experience of, and have shown capacity in, industrial, commercial 
or financial matters, applied science, administration, or the organisation of workers. 


While in some cases the qualifications of the persons whom the minister should 
appoint are specified, he is left complete discretion in others.’* Some acts specify 
groups or authorities which the minister has to consult before appointment.'* 

The minister is usually given power to make regulations with respect to the 
tenure of office of the board. A standard practice is undoubtedly developing in this 
field.1* Neither the members of the board nor the staff of the public corporation are 
civil servants. The appointment is for a definite term and upon conditions as de- 
termined by the minister with the approval of the Treasury. Members of the boards 
may resign or be dismissed by the minister, in cases specified in the regulations. 
Apart from membership of Parliament, which is incompatible, the main grounds 
upon which the minister may “declare the office to be vacant” are the member’s 
engagement in any trade or business including a directorship of a company, or a 
position as officer or servant in an organization of workpeople. But there is also a 
general power of dismissal in the case of continued neglect of duty (such as absence 
from meetings of the board for more than six months consecutively and unfitness 
to continue in office or incapability of performing duties). In all these respects the 
discretion lies with the minister, who is given power to approve exceptions, for 
example in regard to membership in a company or a workmen’s organization. A 
necessary and wholesome provision in the regulations is the obligation laid upon every 
member of the board to disclose to the minister full particulars of any interest held 

2°In the National Coal Board, for example, the various members have been chosen with regard to 
their technical knowledge of the coal industry, administrative experience, trade union and labor manage- 
ment experience, etc. 

™ Sec. 2, Coal Industry Nationalisation Act, 1946, in conjunction with §1, Coal Industry Act, 1949. 
Similar clauses are found in: New Towns Act, 1946, §2; National Health Service Act, 1946, Third 
Schedule; Electricity Act, 1947, §3; Transport Act, 1947, §1; Town and Country Planning Act, 1947, §2; 
Gas Act, 1948, §1; Iron and Steel Act, 1949, §1. 


‘2 E.g., in the appointment of the National Assistance Board (National Assistance Act, 1948, 11 & 12 
Gro. 6, c. 29, First Schedule). Its members are appointed by His Majesty by warrant under the Sign 


g., the university, the medical profession organization, and the local health authorities are to be 
consulted in the appointment of members of the Regional Hospital Boards. Cf. Third Schedule to Na- 
tional Health Service Act, 1946. 

1* Cf. for example, S.R. & O. 1946, No. 1094, regulating appointments to the National Coal Board, 
in pursuance of §2 of the Coal Industry Nationalisation Act, 1946. 
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either directly or indirectly in any business similar to that carried on by the board. 
This includes interests in board contracts and membership in any firm interested in 
such contracts. It has been customary to provide for “staggered” appointments so 
that terms of office of the different members of the board shall not expire simul- 
taneously, to the detriment of the continuity of administration. 

Decentralization of management and legal responsibilities is a general problem of 
all the public corporations, which administer the basic national industries. But 
whereas in most cases, for example that of the National Coal Board, it has been left 
to the board to organize its own decentralization, the Gas and Electricity Acts provide 
for Area Boards. The Area Gas Boards, for example, are responsible for the gas 
supply in specified areas, and for that purpose have a number of ancillary powers, 
including the manufacture and distribution of gas and certain ancillary products. 
On a more limited scale, the powers of the Area Boards are parallel to those of the 
wider national corporation. They are, however, generally responsible to the latter, in 
a way roughly comparable to the responsibility of the national corporations to their 
respective ministers.’° 


D. Advisory Councils 


The public corporation is not under the control of a shareholders’ meeting. 
Theoretical though the control of shareholders is today in the case of most com- 
panies, the link established between the public corporations and Parliament, through 
the competent minister, does not create sufficient contact between the public corpo- 


ration and the public. A series of advisory councils or committees have been con- 
stituted for the specific purpose of giving independent advice to the minister on be- 
half of the public in general, or of such groups of the public as are particularly in- 
terested in the enterprise concerned. Although the type and composition of these 
advisory councils varies according to the nature of the industry or enterprise con- 
cerned, a general pattern can be discerned. The advisory councils are appointed 
by the minister “as the minister may think fit,” or “as the minister may from time 


16 But the minister is directed in the acts to consult with 


to time determine. 
certain organizations before he makes the appointments.'* Thus, in the case of the 
coal industry, an Industrial Coal Consumers’ Council and a Domestic Coal Con- 
sumers’ Council have been established. The minister is to consult on the appoint- 


ments 
with such bodies representative of the interests concerned as the Minister thinks fit 
and he 


shall have particular regard to nominations made to him by the said bodies representative 
of the interests concerned of persons recommended by them as having both adequate 

1° Cf. for example, Gas Act, 1948, §2(iv), §4(ii). 

1®This seems an example of needless diversity in terminology. 

27 See §4, Coal Industry Nationalisation Act, 1946; §6, Transport Act, 1947: §6, Iron and Steel Act, 
1949. 
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knowledge of the requirements of those interests and also qualifications for exercising a 
wide and impartial judgment on the matters to be dealt with by the council generally. 


The Iron and Steel Act provides for a single Iron and Steel Consumers’ Council, 


consisting of an independent chairman and from fifteen to thirty other members 


appointed by the minister, after consultation with representative bodies. The Gas 


and Electricity Acts, in conformity with the policy of decentralization, establish a 
number of consultative committees, one for each Area Board. 

It is the function of these advisory councils to advise and report to the minister on 
the matters on which they are competent. They are to make annual reports to the 
minister, who shall lay them before Parliament. The members of the councils are 
not full-time officials or employees. But provision is made for full-time staffs, whose 
remunerations are determined by the minister with the approval of the Treasury. 
There are some strange and apparently unnecessary inconsistencies in the constitution 
of the different committees. 

Thus, the Coal Act lays down that the two Consumers’ Councils shall consist of 
persons appointed by the minister “to represent the board.” A similar provision 
does not exist in the case of the three Transport Users’ Consultative Committees. 
The function of these committees, which is to represent the section of the consuming 
public concerned (including industry) in a position of independence of the board, 
and with full power to criticize it, seems incompatible with their representing the 
board. On the other hand, the Transport Act does provide that the full-time officers 
and servants of the consultative committees are to be provided by the Transport 
Commission itself (Section 7(7)). The Coal Industry Nationalisation Act, by con- 
trast, provides that clerks, officers, and staff are to be furnished by the minister, 
with the concurrence of the Treasury. This is both more logical and more sensible 
if the consumers’ councils are to have a position of independence towards the boards. 

How far the advisory councils are in practice fulfilling the function of independent 
consumers’ representatives, is a matter of some doubt. A recent report in The 
Economist'® asserts that the Coal Consumers’ Councils—which have so far issued 
three annual reports—tend too much to regard themselves as part of the organiza- 
tion, and to whitewash the boards which it should be their duty to criticize if neces- 
sary. The danger of subservience, or at least lack of sufficient independence, is 
obviously greater where the officers and staff of the councils are supplied by the 
corporation. This is so with the Coal Councils, but not with the Iron and Steel 
Consumers’ Council, or the consultative Council set up in the Electricity Act, for each 
Area Board. The latter are far closer to local opinion; but the chairman of the area 
council is also an ex-officio member of the area board. Suggestions have recently 
been made in Parliament that the advisory and consultative councils should be made 


more independent of the boards, by a complete separation of both finance and 
personnel. 


® The Economist, Aug. 5, 1950, pp. 276-278. 
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1,’° which 


An altogether different institution is the Air Transport Advisory Counci 
is constituted in the form of a tribunal with a legally qualified chairman and has the 
function of considering representations from any person 


with respect to the adequacy of the facilities provided by any of the Airways Corporations, 
or with respect to the charges for any such facilities. . . . 

The council has a wide discretion in rejecting representations which they consider 
frivolous, vexatious, or inexpedient. 

Despite its semi-judicial composition, the council has only the power to make 
recommendations to the minister, and it must make an annual report which the min- 
ister shall lay before Parliament, together with a statement of any recommendations 
submitted by him in consequence, or any recommendations submitted to him by 
the council. It is difficult to see the reason for this fundamental difference between 
the Air Transport Advisory Council and the other advisory councils. Both are 
advisory, but both may have to deal with such matters as charges for goods and 
services. Nor is it apparent why the Air Transport Advisory Council should be 
constituted in the form of an administrative tribunal. 

E. Legal Powers of the Public Corporation 

A comparison of the powers clauses in all the relevant acts shows that the legis- 

lator has chosen wide and elastic formulas giving the corporations almost unlimited 


scope and discretion.”° 
The formulations are, however, far from identical. The general pattern is that of 


setting out the specific tasks of the public corporation in question. This is followed 
by provisions specifying a number of particular activities which the public corpora- 
tion shall be empowered to carry out, but without prejudice to the generality of 
the powers granted in the section as a whole. To this is added a general powers 
clause of varying formulation. Thus, the Coal Industry Nationalisation Act pro- 
vides: 


The Board shall have power to do anything and to enter into any transaction . . . which 
in their opinion is calculated to facilitate the proper discharge of their duties under sub- 
section (i) [which defines the duty of producing and supplying coal] of this section or 
the carrying on by them of any such activities as aforesaid or is incidental or conducive 
thereto. 


The Electricity Act chooses a slightly different formulation: 


. which in their opinion is calculated to facilitate the proper performance of their 
duties under the foregoing section or the exercise or performance of any of their functions 
under the foregoing provisions of this section, or is incidental or conducive thereto. . . . 


This is followed by a specific restriction on the powers of an area board in regard 
® Sec. 12, Civil Aviation Act, 1949, 12 & 13 Geo. 6, c. 67. 


*° E.g., §1(3), Coal Industry Nationalisation Act, 1946; §2(5), Electricity Act, 1947; §2, Transport 
Act, 1947; §3(2), Air Corporations Act, 1949; §2, New Towns Act, 1946; §2, Iron and Steel Act, 1949. 
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to the manufacture of electrical plant and electrical fittings, which is reserved to the 
central authority. 

The Air Corporation Act has a different and more complex powers clause. It first 
defines the duty of the Airways Corporations: 


to provide air transport service and to carry out all other forms of aerial work. . . . 
It secondly contains a general powers clause in the following form: 


Each of the corporations shall have power, subject as hereinafter provided, to do anything 
which is calculated to facilitate the discharge of their functions under the preceding sub 
section or of any other functions conferred or imposed on the corporation by or under this 
Act, or is incidental or conducive to the discharge of any such functions. 


The Act thirdly gives the minister the right to define the previously conferred 
powers for the purpose of keeping the public properly informed as to the nature 


and scope of the activities of the public corporation; but it is added that 

nothing in any such order shall prejudice the generality of the powers conferred by the 
preceding provisions of this section. 

The Act fourthly withholds from all three corporations the power to manufacture 
air frames or aero engines or air screws. The Act fifthly enumerates certain addi- 
tional powers, again without prejudice to the generality of the powers previously 
conferred, to acquire auxiliary undertakings. It lastly authorizes the minister to 
issue an order which limits the powers of any of the three corporations, to such extent 
as he thinks desirable in the public interest, by making their exercise dependent on a 
general or special authority given by him. Such order must be laid before Parlia- 
ment, which may annul it within forty days. 

The powers clause of the Development Corporations under the New Towns Act 
is again different. It firstly defines their objects, and enumerates a number of 
specific powers, to which is added a general clause in the following form: 
to carry on any business or undertaking in or for the purposes of the new town, and 


generally to do anything necessay or expedient for the purposes of the new town or for 
purposes incidental thereto. 


The Act then specifically excludes the power to borrow money (other than ministerial 
advances under the Act) and authorizes the minister to give directions restricting 
the exercise of any of the powers of the corporation or to give instructions as to the 
manner of their exercise. But it is further provided :** 

. any transaction between any person and any such corporation acting in purported 
exercise of their powers under this Act shall not be void by reason only that it was carried 
out in contravention of such directions unless that person had actual notice of the directions. 

The Transport Act, alone of the laws setting up commercial public corpora- 
tions, defines the powers of the Transport Commission by way of enumeration, with- 
out adding a general and elastic clause of the type mentioned before. 

21 Sec. 2(3)(b), New Towns Act, 1946. 
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The clauses defining the powers of the non-commercial public corporations are 
markedly different. Their position is more that of auxiliary organs of the minister 
in the performance of a social service. Thus, the National Health Service Act pro 
vides in Section 11 that Regional Hospital Boards shall be constituted 
. . . for the purpose of exercising functions with respect to the administration of hospital 
and specialist services in those areas. . . . 

Section 68 of the Agriculture Act defines the function of the Agricultural Land 
Commission as: 

(a) managing and farming land vested in the Minister . . . being land which is placed by 
him under the control of the Commission; and (b) advising and assisting the Minister in 
matters relating to the management of agricultural land, and with such other functions as 
may be entrusted to the Commission by or under the provisions of this Act. 

Certain functions, such as the acquisition or the disposal of land except where 
specifically placed under its control, are excluded from the capacity of the Commis- 
sion, but a general clause similar to those in the acts regulating the nationalized in- 
dustries gives the Commission 

. + . power to enter into such transactions and do all such things (whether or not involving 
the expenditure of money) as in their opinion are expedient for the proper discharge ot 
their functions. 

These functions are, however, much more limited and specific than those of the 


commercial corporation. 


The degree of elasticity of the powers conferred upon the corporations, and in 
particular, the choice between an objective and a subjective formulation of those 
powers, has a direct bearing upon the question of ultra vires control. The greater 
the discretion placed in the hands of the governing body of the corporation, the 
smaller the scope of judicial control. 


Ill 
Tue Lecat Status or Pustic Corporations 
A. Corporate Character 

Substantially similar provisions in all the acts provide for the establishment of the 
public corporations as “a body corporate . .. with perpetual succession and a common 
seal and power to hold land without licence in mortmain.”** 

The acts do not state specifically that the public corporations are to be on the 
same footing as any private legal person in respect to legal duties, liabilities, charges, 
etc. That they are to be in such a position can, however, be inferred from two typical 
sets of provisions.** One says that 
Nothing in this Act shall be deemed to exempt the Corporation from liability for any 


tax, duty, rate, levy or other charge whatsover, whether general or local. 


** E.g., §2, Coal Industry Nationalisation Act, 1946; $2, New Towns Act, 1946; First Schedule to 
Transport Act, 1947; Third Schedule to National Health Service Act, 1946. 
** See, for example, the Iron and Steel Act, 1949, §§9 and 10 
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This clause makes it clear that the public corporations do not participate in any 


privileges or immunities of the Crown. Another typical provision is as follows: 


(1) The Public Authorities Protection Act, 1893, and section twenty-one of the Limita 
uion Act, 1939, shall not apply to any action, prosecution or proceeding against the Corpora 
tion, or for or in respect of any act, neglect or default done or committed by a servant or 
agent of the Corporation in his capacity as a servant or agent of theirs. 

(2) In their application to any action against the Corporation sections two and three of the 
Limitation Act, 1939 | which relate to the limitation of actions of contract and tort, and 
certain other matters] shall have effect with the substitution for references therein to six 
years of references to three years. 

This provision implies that the public corporations are fully liable in law in actions 
for breach of contract, tort, recovery of property, etc. Their special position, and 
their duties as public authorities responsible to a minister, are reflected only in the 
privilege of a shortened limitation period. 

The normal commercial public corporation, such as the National Coal Board or 
the Transport Commission, is politically responsible to the minister and through him 
to Parliament. But legally, it is in no sense an agent or servant of the minister or 
the Crown. This is brought out clearly by certain differences in the drafting of the 
relevant statutes. Some of the social services corporations are specifically assigned 
their functions “on behalf of” the executive. Thus, the Town and Country Planning 
Act, 1947, stipulates that “the functions under this Act of the Central Land Board, 
and of their officers and servants, shall be exercised on behalf of the Crown.” The 
National Assistance Board, which administers assistance to “persons . . . without 
resources to meet their requirements,” in supplementation of the National Insurance 


Act, 1946, also exercises its functions “on behalf of the Crown.”** The National 


Health Service Act, 1946, states in Section 13 


(1) A Regional Hospital Board and the Board of Governors of a teaching hospital, shall, 
notwithstanding that they are exercising functions on behalf of the Minister, and a Hos- 
pital Management Committee shall, notwithstanding that they may be exercising functions 
on behalf of the Regional Hospital Board, be entitled to enforce any rights acquired, and 
shall be liable in respect of any liabilities incurred (including liabilities in tort), in the 
exercise of those functions, in all respects as if the Board or Committee were acting as a 
principal, and all proceedings for the enforcement of such rights or liabilities, shall be 
brought by or against the Board or Committee in their own name. 

(2) A Regional Hospital Board, Board of Governors or Hospital Management Committee 
shall not be entitled to claim in any proceedings any privilege of the Crown in respect of 
the discovery or production of documents, but this subsection shall be without prejudice 
to any right of the Crown to withhold or procure the withholding from production of any 
document on the ground that its disclosure would be contrary to the public interest. 


The precise legal effect of such provisions is not easy to ascertain. It is possible 
that the Central Land Board is meant to participate in the privileges and immunities 
of the Crown, in regard to statutes, taxes, and other rights and liabilities. The Re- 


** National Assistance Act, 1948, First Schedule, §9. 
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gional Hospital Boards and Management Committees might be in the same position, 
except for the specific provision of the National Health Service Act, 1946. The 
Australian courts, which are still greatly preoccupied with the problem of the “shield 
of the Crown,”*° would probably so hold. The English Court of Appeal, in Tamlin 
v. Hannaford,” leaves it at least open whether it would have come to a different de- 
cision in the case of the Central Land Board. But it is equally possible that the 
Court would separate the question of legal liabilities from that of constitutional re- 
sponsibilities. The public corporations exercising their functions “on behalf of” the 
Crown are on the ministerial budget, and subject to a far closer degree of ministerial 
supervision and responsibility. This also means greater latitude for questions in 
Parliament. 

No corresponding provisions exist in regard to any of the commercial corporations. 
In the only English decision so far on this matter, the Court of Appeal in Tamlin v. 
Hannaford rightly deduced from this difference in drafting, that the British Transport 
Commission—and this applies to all the nationalized industries—was not a servant or 
agent of the Crown, and could not therefore be held to participate in the Crown 
privilege of immunity from the Rent Restriction Acts. The Court reinforced its 
argument by a consideration of the general structure of the public corporations, whose 
characteristic feature is legal automony coupled with political responsibility. 


B. The Shield of the Crown 


In short, in the Tamlin case the Court of Appeal gave the only interpretation con- 
sistent with the true purpose and function of public corporations in the modern legal 


and economic system of Great Britain. It specifically acknowledged that public 
corporations are public authorities, but separated this question from that of their 
legal relation to Crown and Parliament. It acknowledged the dual character of this 
new form of public authority :*7 


In the eye of the law, the corporation is its own master and is answerable as fully as 
any other person or corporation. It is not the Crown and has none of the immunities or 
privileges of the Crown. Its servants are not civil servants, and its property is not Crown 
property. It is as much bound by Acts of Parliament as any other subject of the King. 
It is, of course, a public authority and its purposes, no doubt, are public purposes, but it 
is not a government department nor do its powers fall within the province of government. 


The problem of the so-called “shield of the Crown” is no longer of much sig- 
nificance in English law. It is true that its importance has been greatly reduced by 
the Crown Proceedings Act, 1947,”"* which makes the Crown itself fully liable in 
civil proceedings. There remain, however, a number of Crown privileges, of which 
the most important are immunity from taxes and rates, and in particular, immunity 
from the binding effect of statutes, unless they are by specific or necessary applica- 

°5 Cf. infra, p. 589. 

2° [1950] 1 K.B. 18 (C.A. 1949). 


*7 Per Denning L. J., id. at 24; [1949] 2 All E.R. 327, 329 (C.A.). 
878 10 & 11 GEO. 6, Cc. 44. 
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tion applied to the Crown.** It is now clear, partly from express statutory pro- 
visions, and partly from the interpretations of their status and character as given in 


Tamlin v. Hannaford, that the commercial corporations at least will not participate 


in any remaining Crown privileges. 

Unfortunately, however, this problem is still a matter of great importance in 
Australia, which has a multitude of public corporations but none of the unifying 
legislation which has clarified the status of the modern British public corporations. 
It is precisely because the dual status of the modern public corporation, its Janus head 
as a public authority and a legal person of private law, has not been sufficiently 
appreciated in the Australian courts, that the judicial authorities on this subject are 


in a state of great confusion. 

The whole problem can be traced back to some English decisions of the late 
nineteenth century. In the Mersey Docks and Harbour Board Trustees v. Gibbs,” 
one of the earliest public authorities, a public harbor authority was held liable for 
negligence. Blackburn, J., observed as follows: 


It is well observed . . . of corporations like the present, formed for trading and other 
profitable purposes, that though such corporations may act without reward to themselves, 
yet in their very nature they are substitutions, on a large scale, for individual enterprise. 
And we think that, in the absence of anything in the statutes (which create such corpora 
tions) showing a contrary intention in the Legislature, the true rule of construction is, 
that the Legislature intended that the liability of corporations thus substituted for indi- 
viduals should, to the extent of their corporate funds, be co-extensive with that imposed 
by the general law on the owners of similar works. 


Some years later, the House of Lords held, on the other hand, that land owned 
by the justices of the county of Berkshire, used for the building of a court of assizes, 
was exempt from rates and taxes, because the administration of justice was “a proper 
and inalienable” government function.*” From these cases, a rule gradually emerged 
that the status of a particular public authority depended on its purpose and function. 
If it exercised a proper government function, it was within the shield of the Crown 
and shared its privileges; if not, it was outside the shield. 

The fallacy and impracticability of such a test should be apparent. Without 
the adoption of a radical Jatssez faire philosophy, and the definition of state functions, 
as they were current in the days of Adam Smith or Herbert Spencer, it is utterly 
impossible to sort out proper from improper government functions. A moment's 
thought on the implications of modern defence, government control over industrial 
research, education or broadcasting, quite apart from direct industrial enterprise, 
should show the futility of this distinction. At a time when every common law 
country, the United States as well as Great Britain and the British Dominions, owns 

** For a fuller discussion, see Friedmann, Public Welfare Offences, Statutory Duties, and the Legal 
Status of the Crown, 13 Mop. L. Rev. 24 (1950). 


2°11 H. L. Cas. 686, 707, 11 Eng. Rep. 1500, 1508-1509 (H. L. 1866). 
®° Coomber v. Justices of the County of Berks, 9 App. Cas. 61 (1883). 
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and operates a multitude of public enterprises from the Tennessee Valley Authority 
to the Trans-Australian Airways or the National Coal Board, it is obviously im- 
possible for the lawyer to lay down an entirely different definition of state functions. 
The work of such men as Gény, Heck, and others on the Continent, of Dicey in 
England, of Holmes, Cardozo, Pound, and others in the United States, has shown 
that the courts must follow the main evolutions of public opinion in their interpreta- 
tion of general legal problems. As Mr. Justice Holmes observed, the constitution 
does not enact Herbert Spencer’s Social Statics. This applies equally to the definition 
of state functions for legal purposes. Such an approach has now been accepted by 
the United States Supreme Court, in the Saratoga Springs case.*' 

In this case the issue was whether the State of New York was liable to the federal 
tax on mineral waters on the sale of mineral waters from its state-owned and operated 
Saratoga Springs. Majority and minority judgments, in particular those of Frank- 
furter and of Douglas, agree on the uselessness of the former test, as laid down by 
Sutherland in Ohio v. Helvering,®* that liability to taxation depended on the dis- 
tinction between the State as government and the State as trader. In the words of 
Douglas,** 

A State’s project is as much a legitimate governmental activity whether it is traditional, 
or akin to private enterprise, or conducted for profit.... What might have been viewed 
in an earlier day as an improvident or even dangerous extension of state activities may 
today be deemed indispensable. 

At present many functions are exercised by public authority which are not a 
substitute for private enterprise but the outcome of new conceptions of social re- 
sponsibility. If Railway Commissioners or the National Coal Board may be re- 
garded as a substitute for privately owned railways, the Forest Commissioners can- 
not. Their functions are not confined to the purchase or sale of timber but they 
comprise what Roscoe Pound has described as one of the vital social interests pro- 
tected by modern law: the conservation of social resources. A Housing Commission 
exercises many of the functions of a private builder, but it also discharges a social 
responsibility of the state and is bound to give priority to social policy considerations. 
Again, the Development Corporations established in the British New Towns Act, 
1946, exercise many commercial functions. They acquire and dispose of land, they 
control building and personnel, they enter into a multitude of contracts. But their 
essential function is one which cannot be regarded as a substitution for private 
enterprise: the coordinated development of planned townships under a general 
national plan of re-distribution and re-development. Commercial and non-com- 
mercial aspects are as inextricably mixed as public and private law. 

Australian Courts have been well aware of the difficulties in defining the proper 
functions of government. In order to determine the status of a public corporation, 


*1 New York v. United States, 326 U. S. 572 (1945). 
$2 592 U. S. 360, 366 (1934). 
°* New York v. United States, supra note 31, at 591. 
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they have therefore increasingly relied on a number of subsidiary technical tests. 


Chief Justice Latham, in his survey of the problem in the Grain Elevators Board 


case,’* enumerates the essential factors: Firstly, incorporation; secondly, financial 
autonomy; thirdly, the amount of independent discretion given to the public 
authority towards the government and the public; fourthly, the right of appointment 
of the members of the authority by the Crown; lastly, the question whether the 
authority fulfills a governmental or a non-governmental function. 

There is also fairly universal agreement that none of these tests singly gives a 
conclusive answer. It all depends on the words and the implied intention of the 
statute, on the respective weight of any one or several of the above-mentioned tests, 
and last but not least on the somewhat “chancey” ideas of the court on the nature 
of government functions. 

The extreme difficulty of deriving any satisfactory and consistent practical con- 
clusions from these tests may be illustrated by a few examples: the New South 
Wales Forest Commission is liable in tort,®° but the Victorian Forest Commission 1s 
not.*® The Victorian Railways Commissioners were given the priorities of the Crown 
for claims arising out of the sale of coal from a coal mine vested in them.** 

More recently, the Victorian Supreme Court held the Victorian Railway Com- 
missioners not bound by the sectional regulations regarding landlord and tenant,”” 
but this decision was subsequently overruled by the Full Supreme Court,*” which 
held that the Commissioners might be an instrumentality of the Crown for some 
purposes, but not in their capacity as landlords. On the other hand, the New South 
Wales Housing Commission was held not to be bound by the building regulations of 
a Local Government Act.*” The Commonwealth Repatriation Commission, which 
among other activities makes business loans to exservicemen, was held entitled to 
the Crown priorities in seizing assets for the satisfaction of its claims.*’ In an earlier 
decision, however, the Sydney Harbor Trust Commissioners were held bound by 
the Employers Liability Act.** More recently, the High Court of Australia—the 
highest court of the country—held that land vested in the Grain Elevators Board of 
Victoria (which stores and sells grain) was not “land the property of His Majesty.” 
The reasoning of the Court and in particular the judgment of Dixon, J., was close 
to that later adopted by the English Court of Appeal in Tamlin v. Hannaford; 
the public functions of the Board were separated from its legal liabilities. In the 
Grain Elevators Board case,*® Dixon, J., said: 


‘Grain Elevators Board (Vict.) v. Shire of Dunmunkle, 73 C. L. R. 70 (1946). 

*° Ex parte Graham; Re Forestry Commission, 45 S. R. (N. S. W.) 379 (1945). 

*® Marks v. Forest Commission, [1936] Vict. L. R. 344. 

“In re Oriental Holdings Pty. Ltd., [1931] Vict. L. R. 279. 

** Victorian Railways Commissioners v. Greelish, [1947] Vict. L. R. 425. 

* Victorian Railways Commissioners v. Herbert, [1950] Vict. L. R. 211. 

*° North Sydney Municipal Council v. Housing Commission of New South Wales, 48 S. R. (N. S. W.) 
282 (1948). 

* The Repatriation Commission v. Kirkland, 32 C. L. R. 1 (1923). 

*2 The Sydney Harbour Trust Commissioners v. Ryan, 13 C. L. R. 358 (1911). 

** Grain Elevators Board (Vict.) v. Shire of Dunmunkle, supra note 34, at 85. 
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It is probably correct to say . . . that it conducts what is just as much a governmental 
undertaking as the State railways and that it falls within the Department of the Minister 
of Agriculture of the State of Victoria... . 

But that appears insufficient to overcome the plain intention of the legislation that, like 
the Victorian Railways Commissioners, the State Savings Bank Commissioners, the State 
Electricity Commission, and many other statutory governmental bodies, the Grain Elevators 
Board should be an independent corporation owning its own property legally and bene- 
ficially and acquiring its own rights and incurring its own obligations. 


The most recent decision on this subject, however,** though of less authority than 
that of the High Court, held the Electricity Trust of South Australia to be immune 
from the South Australian rent restriction legislation, partly on general grounds, and 
partly because of the statutory provision under which the Trust “shall hold all its 
assets for and on account of the Crown.” 

This truly disturbing confusion of authorities is a matter of considerable practical 
as well as theoretical importance. As the scope of the public enterprise grows, 
such matters as immunity from local rates, or immunity from rent restriction legis- 
lation, affect a growing proportion of public life. The finance of local authorities, 
which depends on rates, is upset: the citizen who can be evicted because his house 
is owned by Railway Commissioners or a public Electricity Trust, cannot but have 
a strong feeling of injustice and resentment. The absence of any consistency in the 
judicature is due mainly to two factors: first, failure to recognize the dual character of 
public corporations, which is incompatible with the tests usually applied; second, 
the absence of a clear and simple principle of legal policy. 

As regards the test of financial autonomy, used by the Australian Courts, the 


position of the public corporations varies considerably, but none is entirely auton- 


omous. Most have their own capital, some issue government stock, but all carry 
a Treasury guarantee, and in many cases, the Exchequer may make grants or 
advances for specific purposes.*® The commercial public corporations have their 
separate budgets, and profit and loss accounts. They are expected to make good their 
own deficits, and apply their profits to the enterprise, but to the extent that they have 
received grants from public funds, they must of course make repayments into the 
Consolidated Fund. All the accounts of public corporations must be laid before 
Parliament and can be criticized. Some of the social services corporations, such as the 
Regional Hospital Boards, are carried on the department budget, but, as we have 
seen, this does not affect their legal liability in private actions as well as for public 
charges.** 

The same duality of position is apparent in the method of appointment and 
the degree of autonomy of management. As stated earlier, the normal method of 
appointment is by the minister, or, in the Dominions, by the Governor-General, or 


“* Electricity Trust of South Australia v. Linterns Ltd., [1950] Argus L. R. 551. 

“*° E.g., Air Corporations Act, 1949, §§13-16; Victorian Railways Act, 1928, §103; Electricity Trust 
of South Australia Act, §19. 

** National Health Service Act, 1946, §13. 
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the Governor-in-Council. This provides an obvious and deliberate link with the 
executive which is reinforced by the general power to give directions to the boards 
in matters affecting the national interest. But, in the general conduct of business, 


there is far-reaching autonomy of management. Reluctance to restrict it has been 


the main justification for the British Government's refusal to have the accounts of 
the commercial public corporations audited by the Comptroller and Auditor-General, 
as well as by commercial auditors, and for the refusal of ministers to answer ques- 
tions on details of management in Parliament.** There is no contradiction between 
the principle of the widest possible autonomy of management, and the right of the 
nation, represented by Cabinet and Parliament, to call the corporations to account on 
matters of general public policy or the misuse of public money. Equally, security of 
tenure goes far, but is not absolute. 


IV 


The problem just discussed demonstrates the necessity for a clearer appreciation 
of the many new public law problems which confront the courts as well as others 
concerned with the application and development of the law. Precedents are either 
so scarce or so conflicting that the courts have a relatively free hand in helping in 
the evolution of the law. Nor is there, in this case, a conflict of legal policies between 
which the courts might find it difficult to choose. Advocates and opponents of 
public enterprise are agreed on the necessity to subject it to legal liability and com- 
mercial accountability. The public corporation is an institution deliberately designed 
to integrate public enterprise with the existing common law system. The courts 
can help this purpose by a full appreciation and application of the principles govern- 
ing the public corporation. They can hinder it by applying nineteenth century ideas 
to twentieth century problems. 


*7 Cf. the debate in the House of Commons, Mar. 3, 1948, 448 H. C. Des. 391-455 (5th ser. 1948). 





SOME LEGAL ASPECTS OF COMPENSATION FOR 
NATIONALIZED ASSETS 


Mary Bett Cairns* 
I 


It may seem axiomatic to an English lawyer to say that any expropriation of 
property by the state must inevitably give rise to the question of compensation for 
those persons whose assets and interests have been affected, because the principle of 
compensation for assets compulsorily transferred from private to public ownership 
has long been established in English law. To most continental lawyers,’ however, 
such a principle is unrecognized, while to others, such as those of the United States 


of America, it is in practice, if not in theory, almost unknown since nationalization 
of industry is a tenet which has but little practical influence in that country.” 

The subject of compensation for assets which have been compulsorily acquired 
by the state* is a matter of great practical importance in England at the present time 
on account of the nationalization of different types of industry in recent years. To 
onlookers in other countries, it is also a matter of some interest, not only because of 
the basic principle of compensation itself, but also on account of the terms of the 
compensation, the methods of its assessment, and its value as compared with that of 
the transferred assets. 

Before considering the details of the compensation awarded to the owners of 
those industries which have recently been compulsorily acquired by the state, some 
general observations must first be made upon the legal rules which underlie the 
principle of compensation for the expropriation of property as it is applied in 


* LL.B. 1937, LL.M. 1947, University of Bristol; Ph.D. (Faculty of Law) 1950, London School of 
Economics and Political Science, University of London; of the Middle Temple and Western Circuit, 
Barrister-at-Law; a member of the Bristol City Council, 1941-1944. 

* See the cases cited in C. M. ScumirrHorr, A TEXTBOOK of THE ENGLISH ConFLict oF Laws (2d ed. 
1948), at 55, 56, ¢.g., a decree of confiscation of June, 1918, by the Soviet Government gave no right of 
compensation to those persons whose property was expropriated: Luther v. Sagor, [1921] 3 K. B. 532; 
a similar decree of the Spanish Government requisitioning ships registered in Bilboa: Campania Naviera 
Vascongado v. S. S. Cristina, [1938] A. C. 485; the Government of the Republic of Spain v. S. S. 
Arantzazu Mendi, [1939] A. C. 256. 

In Italy, on the other hand, the recent measure for partial land reform which provides for the 
expropriation and assignment to peasant proprietors of some 1,750,000 acres of land, contains provisions 
for compensation to owners based upon the taxable value of the expropriated land, a quarter of which 
is paid in cash, the remainder being payable in 25 year Treasury bonds. 

* “Instead of owning its railroads, radio systems, or telegraph and telephone lines, the United States 
has preferred to maintain private management with government regulation. . . . While there is some 
sentiment in the United States for public ownership of these properties, the bulk of the opinion seems 
to favour private status.” Haro_p H. Zink, GovERNMENT AND Po.tvics IN THE Unirep Srates 642 (1947). 

Examples of public ownership in the United States are the Tennessee Valley Authority, the Post 
Office, and the United States Maritime Commission. 

*The expression “state” is used throughout this essay because these nationalized industries were 
assigned to autonomous boards and are not operated by government departments on behalf of the 
Crown; sce, for example, Tamlin v. Hannaford, [1950] 1 K. B. 18 (C. A. 1949). 
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England today. There are two basic rules of English law which relate to this 
matter. In the first place, the compensation payable for the expropriated property, 
just like the expropriation itself of the property, must be authorized by Parliament. 
Secondly, when property is compulsorily acquired, the courts of law apply, in 
interpreting the statute which authorizes the expropriation of property, the canon 
of construction that express words are needed to authorize its taking without com- 
pensation. 

With regard to the first principle, since in England the state, just like a private 
individual, does not possess any inherent powers of expropriating property, except by 
virtue of the Royal prerogative* in time of war, it must seek special powers author- 
izing it to do so. Therefore, whenever it is the policy of any particular Government 
that property owned by private individuals be acquired for public purposes and 
that compulsory powers be exercised for its acquisition, it is necessary for the legis- 
lature to pass acts of Parliament in order to endow the appropriate statutory board 
with the requisite powers. 

Moreover, not only are acts of Parliament necessary for the expropriation of 
property bu: they are also necessary for the payment of compensation for such 
expropriation, since the expenditure of public funds must be authorized by Parlia- 
ment. So the provisions for compensation in respect of any particular industry which 
has been nationalized are considered by Parliament when the bill for the expropria- 
tion of the industry is before it and consequently the terms of the compensation 
authorized are embodied in the statute which empowers the state to acquire com- 
pulsorily the industry in question. 

Secondly, in interpreting acts of Parliament which authorize the compulsory 
acquisition of property, the courts apply as a canon of construction, the rule of law 
that express words are needed for the expropriation of property without payment 
therefor. In other words, if it is the intention of the legislature that the property 


of an individual be compulsorily taken away from him without any compensation for 


the loss, then such an intention must be expressed in the expropriating statute in 
clear and unequivocal terms. 

This canon of English law is really self-explanatory. It means that if it is the 
intention of the legislature to confiscate the property of private individuals it must 
express such an intention in plain terms, free from ambiguity and doubt, in the 
confiscatory statute. But, if the provisions of a statute which expropriates the 
property of private individuals are reasonably capable of being construed so as to 


‘ 


avoid the expropriation of property without compensation “consistently with the 
they should be so construed. This canon of law 


applies to both partial and total confiscation of property and, a fortiori, to the con- 


bh 


general purpose of the transaction, 


struction of a statute delegating legislative powers.® 


*The Government has power to deprive the subject of the possession of his property for the 
defense of the Realm in time of war: Attorney-General v. De Keyser’s Royal Hotel, Ltd., [1920] A. C. 
508. 

® 31 Harssury’s Laws or ENGLAND 504 (2d ed. 1939). 

® Newcastle Breweries v. The King, [1920] 1 K.B. 854 
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This rule of law was first evolved in the Middle Ages’ and has been followed and 
applied by the courts right down to the present time. For instance, in the case of 
Central Control Board (Liquor Traffic) v. Cannon Brewery Co. Ltd.,* in which a 
claim was made for compensation in respect of a public-house which had been 
acquired by the Board under powers conferred on them by the Defence of the 
Realm (Amendment) (No. 3) Act, 1915," and the Defence of the Realm (Liquor 
Control) Regulations, 1915, the former authorities on this point were referred to and 
Lord Atkinson in his judgment said: 


That canon of construction is this: that an intention to take away the property of a subject 
without giving to him a legal right to compensation for the loss of it is not to be imputed 
to the Legislature unless that intention is expressed in unequivocal terms. I used the 
words “legal right to compensation“ advisedly, as I think these authorities establish that, 
in the absence of unequivocal language confining the compensation payable to the 
subject to a sum given ex gratia, it cannot be so confined. 


As Parliament is omnipotent’ there is, of course, nothing to prevent it from passing 
legislation which would empower the state to take property compulsorily without 
giving any right of compensation to the persons disappropriated. Such a policy has, 
however, never been adopted. 

From at least as early as the sixteenth century, statutes were passed which both 
authorized the compulsory acquisition of land for public purposes and gave rights of 
compensation to the owners whose land had been so acquired. In 1542, for instance, 
the Mayor and the Dean of the Cathedral City of Gloucester were empowered’® 
to provide a water supply for the city by bringing water in conduits from springs 
to it. The statute also provided for “satisfaction” to be given to the owners or 
possessors of ground used for the purposes of the act. A similar act’? was passed 
in 1544 relating to London which contained provisions for compensation to be 
granted to the owners of land taken for the act by the award of Commissioners 
appointed for the purpose by the Lord Chancellor, with a right to an action of 
trespass should the Commissioners fail to agree. 

During subsequent centuries, acts of Parliament were passed which contained 

7In the case of Sir Francis Barrington, (1611) 8 Rep. 138a, reference is made to the cases of the 
Prior of Castleacre and the Dean of St. Stephens, (1503) 18 Hen. 7 Rot. 416 (unreported) quoted in 
Boswell’s Case (1584), in which it was held that “when an Act makes any conveyance good against 
the King, or any other person or persons in certain, it shall not take away the right of any other, 
although there be not any saving in the Act.” 

* [1919] A. C. 744, 752. This followed the authority of many cases. 

*°5 GEO. 5, ¢. 42. 

° This power may be compared with the power of the Federal Government of Australia to pass a law 
nationalizing private banking. In Commonwealth of Australia v. Bank of N. W. Wales, [1950] A. C. 
235, it was held that the Banking Act, 1947, Section 46 of which prohibited the carrying on in 
Australia of the business of banking by private banks, was invalid as contravening Section 92 of the 
Australian Constitution which provides that “trade commerce and intercourse among the States .. . 
shall be absolutely free,” and that in so far as banking business is carried on by means of interstate 
transactions it is within the ambit of, and the freedom is protected by, that section. 


7° Bill for Conduyttes at Gloucester, 33 HEN. 8, c. 35. 
1135 HEN. 8, c. 10. 
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provisions of a similar nature’* relating to the compulscry purchase of land. 
Another important act whica, however, did not relate to land, was the Act for the 
Abolition of Slavery in 1833" which not only freed slaves in the British Empire but 
also gave to their owners compensation by way of cash payments. The total amount 
of compensation paid to the slave owners was £20 million. This was distributed 
by Commissioners appointed for that purpose among nineteen regions, regard being 
had to the number of slaves registered in each region and to the price paid on the 
average of eight years ending on December 31, 1830."* 

As far as the compulsory acquisition of land was concerned, in each act the 
terms of the compensation were set out in full and it was not until 1845, when the 
Lands Clauses Consolidation Act’** was passed, that a uniform code of rules was 
laid down which could be applied by the incorporation of the Act in a special act 
for the compulsory acquisition of property. These provisions are still in force today, 
but where under any act of Parliament, passed before or after September 1, 1919, land 
is authorized to be acquired compulsorily by a government department or a local or 
a public authority, any dispute relating to compensation must be determined accord- 
ing to the provisions of the Acquisition of Land (Assessment of Compensation) Act, 
1919.'* 

The compulsory purchase of land is but a preliminary step towards the nationali- 
zation of industry. It is, nevertheless, a matter of major importance as far as the 
right of compensation is concerned because the principle of granting a right of com- 
pensation to persons whose land has been expropriated was extended to include 
other types of assets which subsequently became acquired by the state. 

The first type of industry to be expropriated in the twentieth century related to 
transport and its maintenance. In 1908 the Port of London Authority’® was set 
up and to it were transferred the assets and undertakings of various companies 
which had owned and operated the docks in the river Thames. In consideration for 
the loss of their property the companies received specified amounts of “Port Stock” 
created under the terms of the Act. Again, in 1933, the London Passenger Trans- 


12 There were some exceptions to the rule, ¢.g., the Turnpikes Act, 1822 (3 Geo. 4, c. 126); also 
no compensation was awarded if the owner's property was of very small value, ¢.g., an interest in the 
subsoil: see the Public Health (London) Act, 1891, 54 & 55 VicT., c. 76, §44(2). 

1585 & 4 WILt., c. 73. 

18 This worked out at an average rate of £37.10. per share. See D. THompson, ENGLAND IN THE 
NINETEENTH CENTURY. 

1388 & go Vicr., c. 16. 

2 Compensation under this Act (9 & 10 Geo. 5, ¢. §7) is based on the value of the land. This is 
the amount which the land, if sold in the open market by a willing seller might. be expected to realize, 
but all returns and assessments of capital value for taxation made or acquiesced in by claimant may be 
taken into consideration. The Act has now been extended and amended by the Town and Country 
Planning Act, 1947 (10 & 11 Geo. 6, c. §1), and Lands Tribunal Act, 1949 (12 & 13 Geo. 6, c. 42). 

2° The Port of London Authority Act, 1908, (8 Epw. 7, c. 68), transferred the undertakings of the 
London and India Docks Company, Surrey Commercial Dock Company, and Millwall Dock Company 
to the Port of London Authority. The Port of London Authority issued to those companies amounts 
of “A” and “B” Port Stock as compensation by way of substitution for existing debenture and other 
stocks of dock companies which were cancelled by the Act. 
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port Board was established and to it were transferred passenger transport under- 
takings owned both by companies arid by local authorities within the area of the 
Board.’* The terms of transfer for the majority of the undertakings were contained 
in the Act, but where this was not done or an agreement could not be reached, 
reference could be made to an arbitration tribunal! set up under the London 
Passenger Transport Act, 1933. Transport stock was issued in consideration of 
the compulsory acquisition of the property to both the companies and the local 
authorities who had formerly owned the undertakings.’ 

The year 1938 saw the acquisition by the state of another type of property. In 
that year the Coal Act'® was passed under which all coal and mines of coal together 
with property and rights annexed thereto and certain rights to withdraw support, 
subject to certain servitudes and restrictive covenants, were acquired by the Coal 
Commission. Compensation’ was paid to existing owners for the acquisition of 
their interests according to provisions set out in the Act and consisted of sums of 
money ascertained by valuation of the interests that subsisted at the valuation date 
in coal, mines of coal, and acquired property and rights.°° 


*® The London Passenger Transport Act, 1933, 23 & 24 Gro. 5, c. 14, transferred to the Board 
the underground railways and tubes, railway system, London General Omnibus Company, Green Line 
and other coach companies, Metropolitan Railway, tramways of Hertfordshire, Middlesex and the 
London County Council, County Boroughs of West Ham, East Ham, Croydon, Boroughs of Barking, 
Ilford, Leyton and Walthamstow, urban district councils of Bexley, Dartford and Erith, as well as the 
tramways of the City of London and the London Omnibus undertaking of Tilling and British Automobile 
Traction, Ltd., the London Omnibus undertaking of Thomas Tilling Ltd., and independent omnibus 


pan” Ay 


undertakings. 
27 Section 7 provided that the Board “as consideration for the transfer” to it of underground and 


metropolitan undertakings was to issue stock created by the Act (Transport Stock); for the Tilling, 
independent, or Lewis undertakings, consideration was in cash or partly cash and partly Transport 
Stock. Consideration for transfer of undertakings of local authorities consisted of stock for the larger 
authorities and in certain cases the Board paid off the local authorities’ liabilities, such as loans raised 
for their transport undertakings and interest thereon. 

81 & 2 Geo. 6, c. 52. 

*® The Commission was required to pay as compensation to existing owners for the acquisition of 
their interests, sums of money in respect of all coal and mines of coal, of all acquired property and 
rights and of all rights to withdraw support that were vested in the Commission. Compensation was 
to be ascertained separately for (a) the above acquired interests (certain minerals and surface servitudes 
excepted) which were known as “principal coal hereditaments” and (b) the exceptions, which were referred 
to as “subsidiary coal hereditaments.” 

The aggregate amount of compensation payable in respect of the principal coal hereditaments was 
£ 66,450,000. 

2° 4 Central’ Valuation Board was established to divide Great Britain into regions known as 

“valuation regions” and to allocate to each a regional allocation part of the aggregate amount of com- 





pensation. 

The compensation was ascertained by valuing the “acquired interests” at the valuation date which 
subsisted in coal, of coal and acquired rights. The subject of each valuation was a unit known as a 
“holding,” consisting of an acquired interest or of a group of such interests. 

The value of a holding was the amount it might have been expected to realize if the Act had not 
been passed and it had been sold on the valuation date in open market by the existing owners as 
willing vendors to willing purchasers under a contract providing for completion on the vesting date. 
If there was also a right to withdraw support which was to vest in the Commission, it was to be 
valued as if each of the existing owners having power to grant such right, had agreed to grant it in 
addition to any acquired rights in which the holding subsisted. The amount was ascertained by the 
Central Valuation Board. 

For each holding, in any valuation region for which compensation was payable, was paid (1) a sum 
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During the World War of 1939-45, plenary powers were given to the British 
Government by the Emergercy Powers (Defence) Act, 1939°” and regulations made 
in pursuance thereof, to enable it to prosecute the war with the utmost vigour. 
Under Regulations 55 and 78 of the Defence (General) Regulations, 1939, a govern- 
ment department could appoint a controller to take charge of an undertaking carried 


on by a company and in orcer to secure an effective control over the undertaking 
could transfer the shares of the company to specified transferees. The price to be 
paid for such shares was to be such price as might be specified in an order made 
by the Treasury, and not less than the value of such shares as between a willing 
buyer and a willing seller on the date of the order authorizing the transfer. 

The failure to include in the Regulations a method for the valuation of any shares 
so acquired led to litigation when in pursuance of the Regulations the Minister 
of Aircraft Production made an order appointing a controller to take charge of an 
aircraft production firm, Short Brothers (Rochester and Bedford) Ltd., and by a 
subsequent order transferred the shares in that company to his nominees. The 
Treasury Commissioners specified the prices of these shares to be 22s. 3d. a share 
in respect of the 5 per cent Redeemable Cumulative Preference shares, 29s. 3d. a 
share in the case of the “A” Ordinary shares, and 29s. 3d. a share in the case of the 
Ordinary shares. This valuation was based on the prices ruling on the Stock 
Exchange on the date on which the controller was appointed although in fact the 
Regulations in question did not require use of the Stock Exchange quotation for 
the purposes of valuation. 

Two shareholders were dissatisfied with the prices fixed for their shares, which 
they alleged should be 41s.9d. a share, and contested the method of assessing the price 
used by the Treasury Commissioners. Consequently, an arbitrator was appointed 
to assess the value of the class of shares in question, namely, the “A” Ordinary 
shares and the Ordinary shares. The arbitrator stated his award in the form of a 
special case for the opinion of the Court, and Morris, J., confirmed his award which 
supported the Treasury Commissioners’ valuation. An appeal was brought by the 
two shareholders to the Court of Appeal and subsequently to the House of Lords.*! 

In the House of Lords it was contended by the appellants that as the transfer 
was a transfer of all the shares, the Stock Exchange value was not a true criterion 
and that it was improper to fix the value on the hypothesis of the purchase of indi- 
vidual blocks of shares from individual shareholders as the Treasury Commissioners 
had done. The appellants further argued that the appropriate method was first to as- 
certain the value of the whole undertaking and then to determine the proportionate 
bution to due amount certified as attributable to the principal coal hereditaments the same proportion as 
the amount of the regional allocation for that valuation region bore to the aggregate of the amounts so 
certified by the Board in respect of all such holdings in that valuation region: and (2) a sum equal to any 


amount certified as attributable to subsidiary coal hereditaments 


8085 & 3 Geo. 6, c. 62. 


“a3 


*14Short v. Treasury Commissioners, [1948] A. C. 534. 
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value of the separate classes of shares, and of individual shares within each class. To 
this contention the respondents replied that the proper basis of valuation was to as- 
sume that the shares had been bought in individual blocks from individual share- 
holders on the date of transfer and to fix the value accordingly, and that that value 
was best ascertained from the prices ruling on the Stock Exchange on the relevant 
date, namely, when the controller was appointed. 

The House of Lords upheld the Treasury Commissioners’ valuation. In deciding 
that the Treasury Commissioners’ contentions were right, their Lordships held that 
the Stock Exchange prices afforded a fair criterion of the value of each block of 
shares as between a willing buyer and a willing seller on the relevant date, although 
the Regulations did not require that the value of the shares should be fixed on the 
basis of the Stock Exchange prices. 

Following, therefore, the historical development of the principle of compensa- 
tion for the expropriation of property as briefly outlined here, when the Socialist 
Government of 1945 put into operation one of the principal tenets of its policy, 
namely, the nationalization of certain industries, a statutory right of compensation 
was invariably given for assets and interests acquired by the state.** As will be 
seen, very detailed provisions are contained in the acts of Parliament which trans- 
ferred the ownership of certain industries from private ownership and management 


to public control. 
Since 1945 various acts of Parliament have been passed, the object of which was 


the compulsory transfer of the assets of specified industrial undertakings from pri- 


vate ownership to public ownership exercised through centralized autonomous 
boards. These statutes include the Bank of England Act,** the Cable and Wireless 
Act,** and the Coal Industry Nationalisation Act,?> which were all passed in 1946. 
In the following year, 1947, were enacted the Transport Act*® and the Electricity 
Act.27_ The Gas Act, 1948, was the next nationalizing statute to be passed, and 
this was followed by the Iron and Steel Act, 1949,” which has only just come into 
force. 
II 

The industries which have been chosen by the Socialist Government, which took 

office in England in 1945, to be the objects of their policy of nationalization differ 


**It should be observed that the principle of compensation for the expropriation of assets is not 
followed by all Socialists, see for instance Mr. Shinwell’s speech as Minister of Fuel and Power in which 
he said in the House of Commons, “There is a substantial body of opinion in this country which is 
opposed to compensation . . . indeed there was a time in the Labour Movement when compensation 
was regarded as a mistaken policy. We are much more reasonable nowadays, but we must not be 
too generous with public money.” 422 H.C. Des. 1542 (5th ser. 1946). 

The attitude of the majority of Socialists towards this matter may be epitomized in the words of 
Professor W. A. Robson who writes: “Compensation is both economically necessary and socially de- 
sirable, but the need remains for seeing that it is not excessive.” Pustic ENTERPRISE 385-386 (Robson 
ed., 1937). 

*39 & 10 Geo. 6, c. 27. 249 & 10 Geo. 6, c. 82. 39 & 10 Geo. 6, c. 59. 

2610 & 11 GEO. 6, C. 49. 8710 & 11 GEO. 6, c. 54. 8831 & 12 Geo. 6, c. 67. 

212 & 13 Geo. 6, c. 72. 
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fundamentally not only in nature and type, but also in operation and administra- 
tion. For instance, the coal mining industry is totally unlike the transport or gas 
industries, in the type of material produced, main features of operation, and general 
management. Further, this industry differs from the latter industries in as much as 
it was entirely controlled by private or public companies, while the latter were 
owned sometimes by private or public companies, and sometimes by local authori- 


ties and public boards. 

Moreover, not only are there basic distinctions between the different industries 
which have been expropriated, but different methods have been employed to effect 
their nationalization. For example, in some cases the whole undertaking has been 
transferred to the new central body entrusted with the task of administering the 
nationalized industry; whereas in others the capital assets only have been trans- 
ferred, leaving the administration in the hands of the former owners, direction of 
policy and financial control only being exercised by the state body, as for example, 
in the, case of the iron and steel industries. 

As may well be expected, as a result of the diversity of the types of industry 
affected by nationalization and the different methods employed to transfer these 
industries from private to public ownership and control, many distinctions have 
inevitably been made in respect of the terms of compensation awarded to those 
persons whose interests and assets in the different industries concerned have been 
transferred to the state. In order, therefore, to give a clear and comprehensive 
picture of the compensation which has been awarded to persons whose interests and 
assets have been expropriated, it is necessary to consider not only the terms of the 
compensation, but also the different types of assets involved in the transfer, and 
different classes of owners who have been compensated. 

The policy of the legislature in regard to the nationalization of certain industries 
has been to transfer the “securities” of the industries from private to public owner- 
ship. This means that the capital stock only of the industries concerned is trans- 
ferred to the state. In cases such as these, the actual plant and management is not 
directly transferred to the state but the industry is managed by the state through the 
exercise of financial control and direction of general policy. 

As far as certain industries are concerned, such a policy might well be expected. 
In the banking industry,*® for instance, the whole of the capital stock (i.e., bank 
stock) of the Bank of England was transferred by the Bank of England Act, 1946,°! 
to a nominee of the Treasury to be held by that person on behalf of that department. 
So with the expropriation of the bank stock, the Government acquired control over 
the activities of the Bank and can dictate its policy. 

The persons who were entitled to be compensated under this Act consisted of 
those persons who immediately before the appointed day, March 1, 1946, were 


*°The reader’s attention is here drawn to the fact that private banks in England have not so far 
been nationalized. 
329 & 10 Geo. 6, c. 27. 
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registered in the books of the Bank as the holders of any bank stock. These stock- 
holders were compensated for the loss of their shares by the award of substituted stock 
created specially by the Treasury for the purpose of compensation, known as “gov- 
ernment stock.” 

The amount of stock which each former stockholder of the Bank was given as 


compensation was the amount necessary to give such stockholder, by way of interest 


thereon, an annual sum equal to the average gross annual dividend declared by the 
Bank during the twenty years preceding March 31, 1945. As the Bank paid a fixed 
annual dividend of 12 per cent for the twenty-three years before that date, and as 
the interest on the government stock is determined under the Act to be 3 per cent, 
the Treasury had to issue sufficient stock at 3 per cent to enable a stockholder to have 
the same income which he formerly had from the stock yielding 12 per cent.** 
The interest on the government stock is payable every half year, in April and 
October. It will be continued to be paid until April 5, 1966, on or after which 
date the Treasury may redeem the stock at par. 

A similar instance in which the stock only of an industry was transferred to the 
state is that of the company known as Cable and Wireless Ltd. This company had 
been formed as an operating company to hold and operate all the communication 
assets of certain submarine cable companies and of a wireless telegraph company as 
well as certain cables previously belonging to the Governments of the Common- 
wealth and beam wireless stations in the United Kingdom. The cable companies 
and the wireless telegraph company had received in exchange for the transfer of 
their assets to Cable and Wireless Ltd., all the shares issued by that company, so 
that they became holding companies in it. Some shares were, however, transferred 
to nominees of the Treasury in 1938 when the freehold of the beam wireless stations 
formerly leased to the company was transferred to the Treasury. In 1945, therefore, 
when the Government decided that the company should be publicly owned, the 
shares of the company were owned by both the holding companies and the Treasury. 
The Cable and Wireless Act, 1946,°* was consequently passed in order to transfer the 
shares of the Company, other than those already held by the Treasury, to nominees 
of the Treasury for payment of compensation to the shareholders. 

~ This case differs from the previous one because the owners who received com- 
pensation for the loss of their shares were not private stockholders but companies 
numbering nine altogether. The compensation which they received consisted of 
the issue of government stock of a value equal, on the date of the issue, to the 
amount of the company’s compensation, having due regard to market values of 
other government securities existing at such date, together with interest thereon 
from the appointed day, which was January 1, 1947. The amount of each com- 
pany’s compensation was agreed upon between the company and the Treasury or in 


*? This is four times the amount of the bank stock and amounts to £58.212,000. 


539 & 10 Gro. 6, c. 82. 
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default of agreement, determined by a tribunal set up by the Act. The Act contains 
detailed provisions to be applied by the tribunal in coming to a determination.”* 

An entirely different type of industry has been nationalized according to the 
same: policy. This is the iron and steel industry, the last of the industries to be 
nationalized under the 1945 program of the Socialist Government and which is 
expropriated by the Iron and Steel Act, 1949."° The scheme of nationalization 


adopted in this instance consists of the compulsory acquisition of all the “securities” 


of ninety-two named companies which are engaged in the iron and steel industry 
and their transfer to the Iron and Steel Corporation set up by the Iron and Steel 


Act, 1949. The companies involved thus became publicly instead of privately owned, 


under the control of the Corporation. 

The “securities” of a company which were compulsorily acquired under this 
Act have been defined by the Act to mean any shares, debentures, debenture stock, 
loan stock, mortgages, income notes, income stock, funding certificates, and securi- 
ties of a similar nature. But they do not include any security forming part of the 
loan capital of the company which may be redeemed, either without notice or at one 
year’s notice, at a price not exceeding the actual amount of the security together 
with any outstanding interest, at any time after the security has been created or when 
not less than one year has expired after it has been created; nor do they include any 
security forming part of the loan capital of the company which was issued after 
July 16, 1945, and before October 1, 1948, and the terms of which require it to be 
redeemed within a period of ten years and seven days after its date of issue. 

Compensation is to be satisfied under this Act by the issue of government stock, 
called British Iron and Steel stock, specially created and issued by the Corporation 
for that purpose. This stock may be issued by the Corporation on such terms 
and conditions as the Corporation with the consent of the Minister and the approval 
of the Treasury may determine. As, at the time of writing, the Iron and Steel Act, 
1949, is not fully operative, no stock has yet been issued so that it is impossible to 
give any details relating to the interest payable upon the stock and similar matters.** 

The owners to whom compensation is payable are the persons who, immediately 
before the date of transfer, were the holders of any securities with values determined 
before that date, or were the holders of any securities during the period between the 
date of transfer and the conversion date, who are entitled to certain rights. They 
become on that date the holders of the amount of British Iron and Steel stock to 
which they are entitled under the Act in satisfaction of compensation payable in 


** This consisted of three members who were required to ascertain the amount which the operating 
company’s undertaking might be expected to realize if sold in the open market on the appointed day 
as a going concern by a willing seller to a willing buyer on the basis of the net maintainable revenue 
and the number of years’ purchase to be applied thereto. The amount so ascertained was taken as being 
the aggregate value of the issued share capital of the company and the amount of each company’s 
compensation was the proper proportion of that value as determined by reference to the number of 
shares held by the company as set out in the Act. 

*5 32 & 13 Geo. 6, c. 72. 

8° Value of iron and steel securities which vested on February 15, 1951, is about £ 300 million. 
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respect of the securities. The amount of compensation which is awarded to such 
persons is the amount of British Iron and Steel stock which in the opinion of the 
Treasury was at the general date of transfer of a value equal to the value of the 
securities acquired, regard being had in estimating the value of the British Iron 
and Steel stock so issued to the market value of government securities at or about 
that date. 

The value of the securities which have been expropriated, was for the purpose of 
compensation, determined by the dates on which they were quoted on the Stock 
Exchange or issued. So, as it will be seen, a different valuation was given under 
the provisions of the Iron and Steel Act, 1949, in respect of those securities quoted 
on the Stock Exchange in 1945 and 1948, to those quoted after dates specified in 
1945 and before specified dates in 1948, and to those issued after the specified dates 
in 1948. 

In the first place, when securities were quoted on certain dates in 1948 and in 
1945, the value of these securities is ascertained by taking the average of the mean 
of the quotation®’ for securities of that class appearing in the Stock Exchange 
Official Daily List on specified dates in 1948, or appearing in that list or the Stock 
Exchange Daily Supplementary List on specified dates in 1945, whichever was the 
higher.*® Secondly, if a new class of securities has been issued after the dates 
specified in 1945 and before the first date specified in 1948 and the securities were 
quoted in the Stock Exchange Official Daily List on all the dates in 1948, the value 
of those securities is deemed to be the average of the mean of the quotations for 
securities of that class appearing in that List on the specified dates in 1948. If in 
the case of either of these two classes of securities a fresh issue of securities has been 
made after the last relevant quotation date, the value of every security of that class 
is to be deemed to be the average of the values of all the securities of that class 
calculated on the basis that the value of each of the securities comprised in that 
issue is the price at which it was issued or, if it were issued free, nil, and the value 
of the remaining securities is the value which those securities had or would have 
had for the purposes of this provision immediately before the issue took place. 

In the third place, as far as a class of securities which has been issued on or after 
the specified dates in 1948 is concerned, the value of such securities is to be deemed 
to be the price at which they were issued. If they were issued free, their value is 
deemed to be nil and the provisions relating to the issue of fresh securities or con- 
version of securities are to apply to any fresh issue or conversion of securities of that 
class.** 


*? The mean of the quotations means the average of the two figures shown in the Stock Exchange 
Official Daily List or Supplementary List, on the dates in question in respect of the security in question 
under the heading “quotations” or “nominal quotations.” 

*® Such an addition, if any, being made to the higher average as was necessary to make it a complete 
multiple of one penny. ‘ 

®° The value of securities comprised in the first three classes of securities mentioned, converted 
after the last relevant quotation date into securities of a different nominal value, was deemed for the 
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The Act also contains provisions which are to be applied to the valuation of 
securities in two special cases. These consist of the cases in which all the securities 
of any issue were originally disposed of to a person who did not become the 
registered holder of them,*® and where securities have been issued by a company to 
another company in consideration of the transfer of property belonging to the latter 
company to the former company.*' Finally, provision is made for the valuation of 
any securities which do not fall within any of the classes specified above. The 
valuation of such securities is to be determined by agreement between the stock- 
holders’ representatives*? and the Minister of Supply. In default of such agreement, 
the matter is transferred to an arbitration tribunal set up under the Act. 

These provisions relating to the value of securities for the purpose of compensa- 
tion under the Iron and Steel Act, 1949,** are complicated and tedious. But, they 
have been deliberately set out in order to show the details which the legislature has 
considered to be necessary for insertion in the Act in order to fix the precise terms 
of compensation which in its opinion are adequate to recompense the owners who 
have suffered loss of their property. The inclusion of these detailed provisions in 
the Act itself has the result of both empowering the Corporation to spend public 
money by way of issue of stock in satisfaction of compensation while at the same 
time delineating its powers to award compensation, and of assuring to the dis- 
appropriated owner, not only a right to compensation but also the details of what 
he is likely to expect. 

It is interesting to compare the policy of the legislature in regard to the nationali- 
zation of the iron and steel industry with that which it adopted to nationalize the 
coal mining industry on account of the radically different measures which were 
employed in each case. The main distinction between the two methods adopted 
is that whereas with regard to the iron and steel industry, the assets transferred to 
the state consisted of the securities of the companies to which the Iron and Steel 
Act, 1949, applied, in the case of the coal industry, the assets of the companies en- 


purposes of compensation under this Act, to be a value bearing to the value which the securities had or 
would have had for the purposes of this provision immediately before the conversion took place, the 
same proportion as the nominal value of the securities so converted had to the nominal value of the 
securities immediately before the conversion took place. Further, the provisions relating to the fresh 
issue of securities applied to any fresh issue of securities which have been so converted, but if a part only 
of a class of securities had been so converted, the converted securities were to be treated as securities 
of a different class from that of the unconverted securities. 

*° The price was (a) the price paid for that security by the first registered holder thereof, or (b) the 
price received by the company for the security together with an amount equal to 2% per cent of that 
price, whichever was the lower. 

“? The value of the securities of the transferring company was first determined as above, as though 
such transfer had not taken place. The aggregate value must then be apportioned as between the 
securities of the transferring company and the securities so issued as determined by the stockholder’s 
representative or by arbitration. 

*? This is a person appointed for each company by the holders of securities at a meeting called for 
that purpose. In default of such appointment, the Minister makes the appointment. He calls meetings 
of the stockholders and acts as their representative in negotiations with the Minister. 

#8 32 & 13 Geo. 6, ¢. 72. 
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gaged in that industry which were expropriated comprised the actual mines, colliery 
plants, and physical assets of the companies. This distinction in the measures used 
to nationalize these two great industries is reflected in the methods employed to 


compensate owners who have been disappropriated. In the former case compensa- 


tion is given for the loss of securities, while in the latter case compensation was 
awarded in respect of the different classes of assets which were compulsorily acquired. 

The assets of the companies which were engaged in the coal mining industry and 
which were acquired by the state under the Coal Industry Nationalisation Act, 1946, 
fall into three main categories. The first class consists of those assets which vested 
by virtue of the Act in the Coal Board on the “primary vesting date” and which 
were transferred to the Board without option.** The second class comprises certain 
assets which were transferable to the Board at the option of either the Board or 
the owners of the assets,*® while the third class consists of assets which were trans- 
ferable at the option of either the Board or the owners of the assets subject to 
arbitration in the case of objection by either side.*® Certain other interests have 
also been transferred to the Board. These included certain interests in patents and 
designs which were transferable to the Board at the option of either the owners 
or the Board subject to arbitration in the case of objection. All rights and liabilities 
attaching to the assets transferred to the Board also passed to it. All these rights, 
assets, and interests which became vested in the Coal Board under the Act are 
known as “transferred interests” and are referred to accordingly. 

The compensation payable under the provisions of the Coal Industry Nationalisa- 
tion Act, 1946, was paid with reference to these transferred interests. The values of 
these transferred interests were assessed separately for two different purposes in 
regard to compensation. In the first place, it was ascertained in respect of what was 
known as their “coal industry value.” This means their value so far as was de- 
termined under the provisions of the Act to be attributable to their usefulness for 
activities relevant to district wages ascertainment which are defined by the Act to be 
the periodic ascertainments of the results of the coal industry in accordance with 
which the wages of mineworkers have been regulated under agreements made for 
that purpose between colliery owners and mineworkers. Secondly, it was ascertained 
in respect of their value for “subsidiary purposes,” namely, for any purposes which 
did not fall within the first category. 

Fach transferred interest was assessed by the Minister of Fuel and Power 


“* These include unworked coal and mines of coal; collieries, coke ovens and manufactured fuel 
plants; colliery electricity plants; colliery transport, loading and storage works; colliery merchanting 
property; colliery institutes etc.; maintenance, operation, office and general equipment; stocks of colliery 
products; and certain curtilages and development sites. 

“° These comprised colliery stores; waterworks; certain wharves etc., used for colliery purposes; housing 
property; and farming property. 

“° These consisted of manufactured fuel plants other than those of collieries; certain transport loading 
and storage works other than those of collieries; associated merchanting property; central reserve stations; 
brickworks; curtilages and development sites not within those referred to in note 44, supra, and other 
colliery assets of any kind except iron and steel works. 
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according to whether its value could be attributed, either as a whole or in part, to 
usefulness for activities relevant to district wages ascertainments. If a part only of 
a transferred interest was so assessed, then the Minister decided to what extent the 


part involved could be so attributed. The Minister’s decision was subject to de- 


termination by two accountants in the case of objection and then to arbitration in the 
event of their failure to reach agreement. 

For the purposes of compensation, the transferred interests were grouped into 
units called “compensation units.” These units were constituted by the Minister 
so as to include in each such unit every transferred interest. In deciding how the 
transferred interests were to be dealt with as regards their arrangement in compensa- 
tion units, the Minister was required to treat as the normal compensation unit, 
subject to variations in special circumstances, a unit consisting of all the transferred 
interests of a single colliery concern or other owner which were in property situated 
permanently in, or ordinarily separated from, a single district and which were not 
subject to different incidents as respects the ascertainment of compensation. 

The compensation units were allocated to certain districts which were prescribed 
by the Minister to be “valuation districts” for the purposes of the Act. They corre- 
sponded with the districts for which district wages ascertainments were made for 
the purposes of the adjustment of wages payable in 1939. The Minister could, 
however, if it were more convenient, create a valuation district for two or more such 
districts or vice versa. 

After the transferred interests had been valued in respect of the two purposes 
mentioned above, and had been grouped into compensation units allocated to valua- 
tion districts, the value of each compensation unit itself was assessed. This was 
ascertained by a board for each district which was specially set up for the purpose and 
called the “District Valuation Board.” 

Each Board was required to determine the value of the compensation unit. This 
was taken to be the amount which it might have been expected to realize if the Act 
had not been passed and the unit had been sold on the primary vesting date in the 
open market by a willing seller to a willing buyer, no allowance being made because 
the vesting of the transferred interests comprised in the unit was compulsory. The 
Board had also to state what proportion of the value of the compensation unit was a 
coal industry value and how much of it was the value for subsidiary purposes. 

As far as the sale in open market is concerned, this does not mean a purely 
hypothetical market free from any restrictions imposed by law but a sale having 
regard to all the circumstances which existed at the time, z.¢., on the primary vesting 
date, on which it was deemed to have taken place. For instance, the undertaking of a 
colliery company*’ was assessed for compensation purposes according to the pro- 
visions of the Act as stated above and the amount of compensation payable in 
respect of it was fixed by the Northern District Valuation Board. The company 


* Priestman Collieries Ltd. v. Northern District Valuation Board and Anor., [1950] 2 All E.R. 129 
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agreed to the amount with the exception of the amount awarded for their mining 
timber which they contended should have been valued at a higher price than that 
awarded by the Board. 

A case having been stated by a referee, the Court held that the assumed sale 
was to be taken as subject to the conditions under which willing buyers and 
sellers in Great Britain could legitimately have operated on the primary vesting 
date and that the requirement of the Act that regard should be had to all relevant 
circumstances showed that what was contemplated was a sale in the actual market, 
rebus sic stantibus. As at the time of the vesting date there was in force an order 
fixing the maximum prices of timber, the sale of the colliery timber in question 
must have been taken as subject to the provisions of that order so that the value as 
determined by the Board was held to be the correct one, the Board having taken 
the provisions of the order into account when fixing the value. 

Compensation could also be awarded in respect of overhead-expense increase 
which had been caused by the severance of transferred interests from the assets 
of a business which included but did not consist entirely of transferred interests, and 
which could not reasonably be avoided. The amount was determined by the 
District Valuation Board with reference to the loss sustained at any time during 
the five years beginning with the primary vesting date. As well as this compensa- 
tion, provision was also made for the award of compensation to a colliery concern 
in respect of a refund of capital expended by it in providing or improving any 
transferred interest when such expenditure was authorized by the Minister and was 
incurred on or after August 1, 1945. Such a refund was separate from the ordinary 
compensation and the value of a compensation unit as determined by a District 
Valuation Board, was reduced by the amount of the refund. 

The aggregate amount of compensation which has been made in respect of the 
coal industry value of all the transferred interests was a sum which has been arrived 
at under an agreement made for this purpose before the passing of the Coal 
Nationalisation Act, 1946, between the Minister of Fuel and Power and the Mining 
Association of Great Britain, by the Coal Industry Compensation Tribunal. This 
Tribunal, which was presided over by Lord Greene, fixed this sum at £ 164,660,000. 
This amount has been apportioned among the valuation districts by the Central 
Valuation Board which has been established by the Act for that purpose. 

The amount of compensation which was made in respect of a compensation 
unit which had been allocated to a valuation district was the aggregate of an amount 
bearing the same proportion to what was certified to be the coal industry value of 
that unit as the amount apportioned to that district bore to the aggregate of what was 
so certified to be the coal industry values of all compensation units allocated to that 
district in respect of which compensation was made, and an amount equal to what 
was certified to be the value of that unit for subsidiary purposes. 

The persons to whom compensation was payable in respect of transferred interests 
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fell into three categories. In the first place, if the compensation unit included only 
transferred interests of a company, none of which was subject to any charge or lien 


for securing money or to any other restriction, right, or liability from which it is 
freed by the Act, it was the company which was entitled to the compensation. 
Secondly, if a compensation unit included only the transferred interests of a person 
other than a company and none of those interests was subject to the charges or 
liabilities mentioned above, then that person was the person entitled to compensa- 
tion. Finally, in any other cases, the person entitled to receive the compensation 
was the person designated by regulations made to safeguard the rights of persons 
entitled to beneficial interests in the compensation and the person designated might 
be an officer of a prescribed court or trustees appointed by the Minister. 

As far as the mode of satisfaction of compensation is concerned, this took the 
form of the issue of government stock, apart from three cases. In the first place, 
compensation in respect of a compensation unit which comprised interests arising 
under a former freeholders’ lease was satisfied by a money payment.** Secondly, 
the amount of compensation in respect of any compensation unit which was equal 
to the value of the unit so far as attributable to stocks of products of colliery pro- 
duction activities, or to consumable or spare stores as specified by the Act, was 
satisfied by a money payment. Finally, certain other cases were also satisfied by 
money payments if the Minister considered it expedient to do so. But apart from 
these specified cases, all compensation, including that in respect of overhead-expense 
increases, had to be satisfied by the issue of stock.*™ 

This outline of the main provisions relating to compensation in respect of assets 
nationalized under the Coal Industry Nationalisation Act, 1946, shows that in 
contradistinction to the terms of the Iron and Steel Act, 1949, a complicated system 
of administrative machinery was set up to assist in the assessment of the values of 
assets for the purposes of compensation. So, a special tribunal was established to 
assess the total amount of compensation payable in respect of the total assets 
nationalized. Also, district valuation boards were set up for the purpose of assessing 
the values of compensation units. The compensation stock was actually issued by 
the Coal Commission itself. The special nature of the industry and the method of 
its nationalization required special measures relating to compensation which were 
not necessary in the case of the iron and steel industry in which the securities of the 
firms engaged in the industry were expropriated. 

The method adopted to nationalize the transport industry is similar to that 
employed in regard to the coal industry. In each case physical assets were acquired 
by the state, but whereas in the former industry the owners who were disappropriated 
were exclusively private individuals, as far as the transport industry is concerned, 
the owners whose assets were expropriated included not only private persons and 
companies, but also local and public authorities, such as the London Passenger Trans- 


‘® This was an interest which arose under the Coal Act, 1938. 
*** Refunds of capital outlay, as described supra, were also satisfied by money payments. 
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port Board to which, as has been mentioned, the transport undertakings of private 
companies had already been transferred in 1933. This multiplicity in ownership has 
had the effect of further complicating the matter of compensation. 

The nationalization of transport is of particular interest on account of the different 
types of transport concerned. These included not only road transport of various 
kinds, but also rail transport and transport using inland waterways or canals. As 
a result of the distinct types of transport involved, the Transport Act, 1947,** is 
divided into several parts which deal with the different types. Thus Part II of the 
Transport Act, 1947, deals with railways and canals, Part III of the Act contains the 
provisions relating to road haulage transport, while under Part IV of the Act, schemes 
may be made relating to passenger road transport and trading harbor undertakings. 
This separate treatment is particularly necessary as far as compensation is concerned, 
because different methods of awarding compensation are provided by the Act, in 
regard to railway and canal undertakings on the one hand, and road transport under- 
takings on the other. 

As far as railways and canals are concerned, the whole of the undertakings of 
certain bodies specified in the Transport Act, 1947, were vested in the Transport 
Commission on January 1, 1948. These comprised all the railway, canal, and 
inland water navigation undertakings in Great Britain which were subject to the 
control of the Minister of Transport, at the date of the passing of the Act, under an 
order made pursuant to Regulation 69 of the Defence (General) Regulations, 1939. 
Undertakings which were carried on to a preponderant extent outside such centrol 
were excluded from the Act, but not those which were carried on only to a limited 
extent. As can well be imagined, the state then acquired a variety of assets. These in- 
cluded not only railway lines, stations, and rolling stock, canal waterways, warehouses, 
and port facilities, but also hotels and other amenities for the traveling public. 

The compensation which was paid in respect of the acquisition of these under- 
takings, was not paid by reference to their assets, but by reference to specified securi- 
ties of the undertakings as set out in the Act. No other form of compensation than 
this was payable except as expressly provided by the Act. 

The amount of compensation which was payable was fixed at a figure equal to 
the aggregate value of the securities of the various undertakings which had been 
acquired by the state. But when securities issued by one body were all owned by 
other specified bodies, those securities vested in the Commission as part of the prop- 
erty of those other bodies, from which it follows that no compensation was paid to 
the body which issued them. 

As far as the valuation of these securities is concerned, this had been calculated 


“10 & 11 Geo. 6, c. 49. 

°° The following were transferred to public ownership: 60 railway undertakings, 52,000 miles of 
track, 1,230,000 wagons, 45,000 passenger coaches, 20,000 locomotives, 25,000 horse drawn wagons, 70 
hotels, 50,000 houses, 1,640 miles of canals and waterways, and 100 steamships; 437 H. C. Des. 36 (sth 


ser, 1947). 
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prior to the passing of the Act, and was specifically included in it.’ These values were 
determined by taking the average of the mean of their quotations in the Stock 
Exchange Official Daily List on specified dates, or, when they were quoted in the 
List on other specified dates, known as alternative dates, and their values were 
higher than those quoted on the former dates, the average of the mean of the quota- 
tions for those dates. Where the quotations were expressed otherwise than in terms 
of price values of £100 nominal of acquired stock, the compensation values were 
adjusted to correspond with £100 of a nominal value of stock acquired. 

If securities were acquired which did not have a market quotation or were not 
quoted on the Official List on the days specified, an arbitration tribunal specially set 
up by the Act for the purpose, was empowered to determine their values, on applica- 
tion by the Commission. In assessing their value, the tribunal was required to have 
regard to the values specified in the Act for those securities just previously mentioned, 
which were most nearly comparable with the securities in question. 

The Transport Act, 1947, also contains provisions to be applied in valuing 
securities in special circumstances. So, where all the securities of a certain specified 
description were held by a local authority, their value could be agreed upon between 
the local authority and the Minister of Transport instead of by way of arbitration, 
and the amount so determined was the value of these securities for compensation 
purposes. Securities guaranteed by the Treasury were deemed to have a value equiva- 
lent to their nominal value. 

With regard to the compensation being awarded in respect of railway, canal, 
and inland water navigation undertakings which belonged to local authorities, 
the only compensation which was payable in respect of such undertakings was an 
amount of money which would cover any payments due on or after the date of 
transfer for redemption of securities or repayment of loans made by the local 
authority for the purposes of the undertakings, together with interest thereon. Cer- 
tain additional compensation might, however, also be given in certain circumstances. 

Special provisions are contained in the Act with regard to privately owned railway 
wagons. Railway wagons which at the date of transfer were under a requisition 
order of the Minister made under Regulation 53 of the Defence (General) Regula- 
tions, 1939, vested automatically in the Commission and compensation could not 

*) These are some examples of the values specified in the Act Schedule Four: 

Value of Security (per 


Body by which security £100 nominal value) 
was issued. Security for compensation. 
G.W.R. 2%% debenture stock £L 95.10.0. 
G.W.R. 5% debenture stock £142. 7.6. 
L.M.S. 4% debenture stock £.118.13.9. 
L.M.S. ordinary stock £ 29.10.0. 
L.N.E.R. 3% debenture stock £103. §.0. 
L.N.E.R. 4% first preference stock L 58. sn. 

S.R. 5% debenture stock £139.10.0. 
S.R. deferred ordinary stock £ 24. 0.0. 


The total amount of compensation paid in respect of these four railways was £ 910,000,000. 
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be claimed by the owners for any damage done to the wagons during the time they 
were requisitioned. Compensation was, however, payable in respect of the compulsory 
acquisition by the Commission of these railway wagons. Broadly speaking, the 
amounts which were paid as compensation were specified in the Act, Schedule 
Six of which sets out in detail the relevant sums calculated according to the type 
of wagon and the year in which it was built.°* These amounts were paid to the 
person who, immediately before the date of transfer, was the owner of the wagon. 
If, however, any of the wagons were the subject of a hire-purchase agreement the 
hirer could claim a portion of the compensation. Where a wagon was subject to a 
mortgage or incumbrance, the compensation was payable to the incumbrancer, if 
the charge was registered under the Companies Act, 1947,°°* or as a bill of sale. 

With regard to the other type of transport acquired by the state, namely, road 
transport, the Transport Act, 1947, contains provisions for the acquisition of all long 
distance road haulage undertakings whose activities should essentially be coordinated 
with rail transport. This necessitated the transfer of undertakings which came 
within a defined formula of acquisition, those operating the carriage of certain 
goods, however, being specially excluded. 

As far as compensation for road haulage transport is concerned, this was not paid 
in reference to the securities of the undertaking whose vehicles were affected but 
in respect of four separate matters. In the first place, compensation was payable in 
respect of any goods vehicle which had vested in the Commission, equal to the 
cost, as at the date of transfer, of replacing the vehicle by a new vehicle of a similar 
type, subject, however, to depreciation at the rate of one fifth per year (one seventh 
in the case of rigid trailers) on the reducing figures for every completed year since 
the vehicle was first registered, and to deterioration in condition. Secondly, com- 
pensation was paid for any property vesting in the Commission, other than a goods 
vehicle, the compensation being equal to the amount which the property would fetch 
if sold in the open market, estimated as at the date of transfer, and as if the Act 
had not been passed. In the third place, compensation was given for cessation of 
business, the amount being paid to a person whose business has either totally or 
partially ceased as the result of the operation of a notice of acquisition, being calcu- 
lated on the basis of the net annual profit as defined in the Act, and being not less 

°* Figures are given for various types of wagons and they depreciate in value according to their age. 
Here are a few examples: 

An 8 ton wagon built in 1946 was worth £248 

An 8 ton wagon built in 1933 was worth £146 

An 8 ton wagon built in 1919 was worth £ 74 

An 8 ton wgon built in 1903 was worth £ 19 
An 12/13 ton all steel wagon built in 1946 was worth £ 306 
An 12/13 ton all steel wagon built in 1937 was worth £169 

An 12/13 ton all steel wagon built in 1917 was worth £ 22 
A 21 ton hopper (all types) built in 1944 was worth £430 
A 21 ton hopper (all types) built in 1930 was worth £232 


A 21 ton hopper (all types) built in 1917 was worth £47 


53810 & 11 GEO. 6, c. 47. 
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than twice nor more than five times the net annual profit, regard being had in calcu- 
lating such amount to the net annual profit which might have been made but for 
the Act. The last head covers the case in which compensation has been given for 
severance of property which has occurred because the activities of an undertaking 
consisted in part of operating vehicles which have been acquired by the Commission 
under the Act, and also of other activities which after the transfer of the vehicles 
are still carried on by the undertaking. In such a case, if it appears that the over- 
head expenses have increased in proportion after the transfer, the Commission had 
to pay to the transferor an amount of compensation in respect of the severance, as 
fairly represents the burden of that increase over the five years beginning with the 
date of transfer, provided that such increase could not have reasonably been avoided 
by the transferor. Special provision is also made in the case of property which is sub- 
ject to a hire-purchase agreement, for making deductions from or additions to the 
total amount of compensation payable in respect of an undertaking in certain cases, 
and for property subject to incumbrances. 

The position with regard to passenger road transport is not altogether clear. 
This form of transport service means a service of express carriages, stage carriages, 
tramcars, or trolley vehicles carrying passengers. It was not directly transferred to 
the Commission by the Transport Act, 1947, but the Commission is empowered 
by that Act to make a scheme to provide adequate, suitable and efficient passenger 
road transport services for any area. Such a scheme may require a designated body 
to provide these services instead of the Commission itself, and it may transfer the 
passenger road transport undertaking either to such a body or to itself. The pro- 
visions relating to compensation in respect of railway and canal undertakings in 
Part II of the Transport Act, 1947, are incorporated in schemes made in respect of 
passenger road services. ! 

The compensation which was payable to the owners of the expropriated property 
and whose interests have been affected by the operation of a notice of acquisition 
made under the Act, subject to the exceptions given below, was satisfied by the 
issue to them of the appropriate amount of British Transport Stock. The stock, 
created and issued for the purpose of satisfying any right to compensation, was such 
amount of stock as was, in the opinion of the Treasury, equal in value at the date of 
issue to that appropriate amount, regard being had to the market value of govern- 
ment securities at that date. 

The British Transport Stock was issued and dealt with upon such terms and 
conditions as were prescribed by regulations made by the Minister with the approval 
of the Treasury. In exercise of this power, the British Transport Stock Regulations 
1947 were made. These contain provisions as to issue and redemption of stock, 
maintenance of a stock register and stock certificates, payment of interest and re- 
demption moneys, and various miscellaneous matters. The interest on the stock is 


payable every half year, and it has been determined to be 3 per cent. 
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In certain cases a money payment could be made in lieu of the issue of British 
Transport Stock in satisfaction of compensation. For instance, if the total amount 
of compensation to be paid to a person at any date was less less than £2,000, on 
being given written notice by the person to whom it was to be paid, the Commission 
could pay in cash up to £2,000, and interest thereon from the date of transfer. 
Additional compensation in cash could also be given to a body whose undertaking 
is acquired by the state under a scheme made by the Minister of Transport under 
Part IV of the Transport Act, 1947. Again, if the total amount of compensation 
due to any one person in respect of his railway wagons which have vested in the 
Commission, did not exceed £2,000, it could be paid in cash. As far as local 
authorities are concerned, not only did they receive lump sums in respect of their 
railway and canal undertakings which have been acquired by the Commission, but 
they may also receive additional compensation in cash in respect of all undertakings 
which could be transferred to the Commission under a scheme made by the Minister 
under Part IV of the Transport Act, 1947. 

An analysis of the methods of compensation which were applied by the legislature 
in the Transport Act, 1947, to the various kinds of transport undertakings which 
vested in the British Transport Commission shows that they combine in one Act 
all the different methods applied to the industries already discussed by different 
acts of Parliament. Therefore, not only is there compensation based on the value of 
securities, but also for specified assets, ¢.g., railway wagons, and goods vehicles. So, 
also, it takes the form both of the issue of stock and of cash payments. 

The last two nationalized industries to be considered for the purposes of com- 
pensation, are the electricity and gas industries which were nationalized by the 
Electricity Act, 1947,°% and the Gas Act, 1948.°4 As, in contradistinction to the 
nationalized industries already discussed, these two industries have certain features 
in common, the provisions relating to compensation in respect of the undertakings 
operating these services which have been acquired by the state, may conveniently 
be considered together. 

In the first place, the whole of the rights, property, liabilities, and obligations of 
certain undertakings vested in the British Electricity Authority or the British Gas 
Council by virtue of their respective Acts. In the case of the British Electricity 
Authority, these consisted of statutory undertakings including local and _ public 
authorities, composite companies, and certain subsidiary bodies; power station com- 
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panies; and electricity holding companies; while in regard to the British Gas 
Council, they comprised statutory undertakings, local authorities and composite 
companies, non-statutory undertakings, ancillary companies, and certain defined 
holding companies. All the bodies, the whole of whose undertakings were ex- 
propriated, except local authorities, were dissolved by the Act in question. 
Secondly, compensation was paid in respect of the nationalization of both in- 
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dustries to the owners of securities of the undertakings affected. These comprised 
the holders of securities,’ .¢., any shares of stock, debentures, and debenture stock 
of the undertaking in question, immediately before the vesting day. 

In the third place, the basis for valuation of the securities was the same. Under 
the Electricity Act, 1947, the securities were valued if they had been quoted in the 
Stock Exchange Official Daily List on specified dates in 1946, by reference to the 
mean of the quotations appearing on those dates, or the mean of the quotations on 
specified dates in 1945, whichever was the higher. With regard to fresh issues of 
securities after November 8, 1946, the value of every security was deemed to be the 
average of the values of all the securities of that class calculated on a specified basis 
other than the foregoing, while special provisions are also laid down relating to the 
conversion of securities, after that date. Any securities not quoted on the London 
Stock Exchange or not coming within the last foregoing provisions were valued by 
agreement between the stockholders’ representative and the Minister of Fuel and 
Power, or in default of agreement, by arbitration. 

As far as the valuation of securities under the Gas Act, 1948, is concerned, this, 
too, was based on the Stock Exchange principle. Where securities were quoted 
in the Stock Exchange Official Daily List on certain dates in 1947, or 1945, their 
value was to be either the average of the mean of the quotations for that class of 
security on the dates in 1947, or the average of the mean of the quotations on the 
specified dates in 1945, whichever was the higher. Special valuations were made in 
respect of fresh issues of securities made after December 31, 1945, and in respect 
of conversions of securities. The value of securities which were not quoted on the 
Stock Exchange on the specified dates was determined by agreement between the 
stockholders’ representative and the Minister of Fuel and Power, and in default of 
agreement by arbitration. 

Finally, both the Electricity Act, 1947, and the Gas Act, 1948, contain special 
provisions relating to compensation payable to composite companies and to local 
authorities. Composite companies are companies which supply another commodity 
such as water as well as gas and electricity, and which remain in existence even 
though their gas or electricity undertakings have been expropriated. Under the 
Electricity Act, 1947, the total value of the securities of a composite company was 
apportioned between the electricity and the other undertakings on the basis of the 
annual net revenues of the electricity and the other undertakings in the financial years 
corresponding to the financial years 1944-46, the compensation payable being the por- 
tion so found to be appropriate to the electricity undertaking, together with an arbi- 
trary allowance for severance of 5s per thousand units sold in 1946. Similar pro- 
visions, mutatis mutandis, are contained in the Gas Act, 1948. 

With regard to local authorities, the liability of an Area Gas Board and the 
Central Electricity Authority for compensation was limited to the payment of lump 


°° A redeemable mortgage debenture is a security within the meaning of the Gas Act, 1948, and must 
be treated as such, see Pearl Assurance Co. Ltd. v. West Midlands Gas Board, [1950] 2 All E. R. 844. 
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sums in respect of loans and interest thereon as well as payments in respect of 
existing redemption arrangements when they fall due. Payment was also made to 
compensate for severance, that is to say, the loss of revenue from electricity depart- 
ments towards the general expenses of the authority, the sum of five million pounds 
being divided among local authorities in respect of their electricity undertakings and 
two and a half million pounds in respect of their gas undertakings. A further 
amount of compensation was also payable to local authorities in respect of their 
electricity undertakings for certain capital expenditures incurred after November 
19, 1945. 

As far as the satisfaction of compensation is concerned, this took the form of 
government stock, specially issued by both the Central Electricity Board and the 
British Gas Control. Both the British Electricity Stock and the British Gas Stock is 
issued on terms and conditions approved by the Treasury. The annual interest has 
been determined at 3 per cent. 

The amount of stock which was issued to holders of securities valued according 
to the above principles, was that amount which in the opinion of the Treasury was 
on specified dates of a value equal to the value of the securities, regard being had 
to the market value of government securities on certain dates. The same provision 
applied to both Electricity and Gas Stock, different dates being specified in each 
case."® 

The provisions of these Acts relating to nationalization and compensation are 
similar to some of the corresponding provisions contained in the different acts which 
have previously been discussed. For instance, the physical assets of the electricity 
and gas undertakings have been transferred under their appropriate Acts to their 
respective statutory boards, in the same way that physical assets of companies 
engaged in the coal mining industry and road haulage transport and railway in- 
dustries were transferred by the Coal Industry Nationalisation Act, 1946, and Trans- 
port Act, 1947, to their respective statutory boards. On the other hand, compensa- 
tion was awarded under the Electricity Act, 1947, and Gas Act, 1948, not in respect 
of assets as was the case of the industries just cited, but in respect of the securities 
of the companies operating electricity and gas undertakings, as in the case of the 
companies engaged in the iron and steel industries which are nationalized by the 
Iron and Steel Act, 1949. The compensation awarded for local authorities, however, 
was similar in the cases of the Transport, Electricity, and Gas Acts. 

One final point must be mentioned in discussing the statutory provisions relating 
to compensation for expropriated property, and that relates to negotiability of 
government stock issued by way of compensation to owners for the loss of their 
property. This subject may be regarded from two aspects. In the first place, the 


°° The nominal value of British Electricity Stock issued up to May 24, 1949, was £445,23,861; 
annual interest thereon amounted to £ 13,369,172. 465 H. C. Des. 53, 70 (5th ser. 1949). Total com- 
pensation value of gas securities issued up to Nov. 9, 1949, was £126 million. 469 H. C. Des. 129 
(5th ser. 1949). 
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terms upon which such stock is held must be considered, and, secondly, the re- 
strictions upon its subsequent disposal must be examined. 

As far as the first matter is concerned, it is usual for an act of Parliament which 
has expropriated the securities of a company and which provides for compensation 
by way of government stock to include provisions to the effect that the substituted 
stock is to be held on the same rights and trusts and subject to the same powers, 
privileges, provisions, charges, restraints, and liabilities as those on, or subject to 
which the former securities were held immediately before the day of conversion. 
The Port of London Authority Act, 1908,°“ contained provisions to this effect, and 
this practice has been followed in the recent acts which have expropriated securities. 

Provisions such as these are of considerable importance as far as settlements of 
property are concerned, and give rise to various problems. For instance, in the 
case of In re Munictpal and General Securities Company's Trust Deed,” a fixed 
investment trust constituted and regulated by a trust deed held a number of share 
units which included shares nationalized by the Transport Act, 1947, the Electricity 
Act, 1947, and the Gas Act, 1948. Government stock had already been issued by way 
of compensation in respect of the shares nationalized by the first two Acts and was 
intended to be issued in respect of the Gas Act, 1948. The point in issue here 
was whether the trustees were under any duty or had any power to sell the compen- 
sation stocks and if not, whether the Court would authorize such a sale under the 
Trustee Act, 1925.°° It was held that having regard to the provisions of the Acts 
relating to the terms upon which the substituted stock was to be held, the compensa- 
tion stocks issued in exchange for the stocks of nationalized undertakings must be 
held on the same trusts and subject to the same powers and liabilities as the stocks 
for which they were exchanged, and that, therefore, although an entirely different 
kind of stocks was now held in place of the original stocks, they must be retained by 
the trustees and there was no power or duty to sell them. The Court, moreover, 
could not authorize such a sale under the Trustee Act, 1925. 

With regard to the second aspect of negotiability, all government stock which 
is issued in compensation for expropriated assets whether in reference to securities, 
physical assets, or any other matter, may be freely negotiated by the holders thereof. 
In fact, provisions to this effect have been included in the acts which nationalize 
industries with special reference to persons such as trustees or personal representatives 
who are empowered to dispose of such stock subject of course to the liabilities of their 
trusts. 


There was, however, an important exception to this freedom of disposal. This 


oe 3 Ew, 9; <: GB. 

57 [1949] 2 All E. R. 937 (Ch. D.). 

5° 15 GEO. 5, C. 19. 

°° As to whether government stock issued in lieu of stock comprised in a settlement forms part 
of capital or income, see In re Sechiari dec’d, [1950] 1 All E. R. 417, 4109, distinguished in In re 
Winder’s Will Trusts, [1951] 212 L. T. News 21, and applied in In re Kleinwort's Settlement Trusts, 
[1951] 212 L. T. News 22. See also In re Galway’s Will Trusts, (1941) 65 T. L. R. 499. 
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was the case of companies to which government stock has been issued as compensa- 
tion under the Coal Industry Nationalisation Act, 1946. This Act provided that 
compensation stock, when so issued, must not be sold or otherwise disposed of except 
by way of return of capital, on a winding up, for the purpose of satisfying the 
obligations of the company, or for the purpose of raising capital for the development 
of business; and when disposed of for such purposes, the stock would be free from 
any such restriction. These restrictions were, however, repealed by the Coal In- 
dustry Act, 1949." 

A review of the measures relating to compensation shows that a variety of 
methods has been used by the legislature which bear little or no relation to each 
other. Apart from certain common matters such as the similar treatment of all 
property belonging to local authorities in the different acts which affect their interests, 
and the use of the Stock Exchange quotation as the main criterion of the valuation 
of securities, the methods of compensation differ in regard to each industry. There- 
fore, in concluding this review of the different statutory provisions relating to 
compensation for nationalized assets, the words of Lord Porter may be cited: 


. .- I do not find myself assisted by the provisions of other statutes or regulations dealing 
with the price to be paid for expropriated shares. Each contains its own terms and deals 
with questions incidental to the transfer of the particular interest taken over by the 
Government in specified industries. They follow no general principle and have no 
bearing the one on the other. Nor, when dealing with shares, do I find any useful 
analogy in the principle on which the value of land compulsorily acquired is to be 
determined.” 
Ill 

These provisions relating to the grant of compensation for the expropriation of 
assets are of great variety and diversity. Such characteristics, together with the 
complexity of their nature, might make it seem difficult, if not impossible, to make 
any general conclusions about them. But this is not so, since from the legal aspect 
it is possible to draw certain deductions applicable to all of them. 

In the first place, the right to compensation which has been granted to dis- 
appropriated owners in all of these statutes relating to the nationalization of industries, 
is a legal right. It is conferred upon them by act of Parliament and can only be 
taken away from them by passing another act of Parliament for that purpose. This 
means that an owner can estimate the amount of compensation that he is likely 
to receive, by examining the terms of the statute as amplified by any regulations 
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made thereunder. 

But although the owners have this right to compensation, the grant of the com- 
pensation to them is purely arbitrary in the majority of cases in which it is awarded. 
As the provisions are embodied in an act of Parliament, the owners are precluded 
from challenging their validity in any court of law although any similar provisions 


59a >, 13 & 14 Geo. 6, Cc. 53. 
®° In Short v. Treasury Commissioners, [1948] A. C. 534, 544. 
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contained in a form of delegated legislation may, broadly speaking, be so contested. 
Secondly, there does not appear to be any instance among the provisions reviewed 


in this essay of a right of appeal to a court of law conferred upon an owner whose 


assets have been compulsorily acquired by the state, against a decision or determina- 
tion of a minister in regard to a matter relating to compensation. The most that 
these provisions allow in the event of an objection being made to a decision of the 
minister is an appeal to arbitrators especially appointed for the purpose. Such a right 
of appeal is, however, only given in particular cases, most of those cited in this essay 
being instances in which the legislature has refrained from including precise terms 
in an act of Parliament.®' 

Should, however, any board fail to carry out its duty of dispensing the compen- 
sation or exceed or abuse the statutory powers conferred upon it, then since all these 
statutory bodies are subject to the general law, there seems no reason why the appro- 
.o arbitration or has been determined by a referee, an arbitrator or referee may state 
or be required to state a case for the opinion of the court."* So, in these ways the 
courts acquire jurisdiction over these provisions relating to compensation. 

Finally, these provisions relating to the award of compensation in respect of 
assets which have been expropriated by the state, though they are transitory in nature, 
are nevertheless of vital and of long-standing importance to both those persons who 
have received compensation for their loss and to the boards which are required to 
issue stock for the purposes of compensation. In the former case, the replacement of 
securities by government stock has a far-reaching effect inasmuch as although the 
capital may be replaced the income arising from the substituted stock is inevitably 


83 While in the 


less than the former income by reason of the fixed rate of interest, 
latter case the boards are saddled with the responsibility of creating large amounts 
of stock for the purpose of satisfying the compensation. Thus one might say that 
both parties are required to bear a loss. 

In conclusion, it is hoped that this essay upon the principle of compensation for 
the expropriation of property will be of some interest to readers abroad. Transitory 
though the provisions relating to compensation in respect of the recently nationalized 
industries may he, the principle of compensation for the expropriation of property 
is an integral part of the English legal and political system, and for that reason, 
alone, these provisions are worthy of research and consideration. 

*' See supra pp. 603, 605, 607, 611, 615. 

*? Cases may be stated to the Court of Appeal from tribunals set up under Transport, Electricity, and 
Gas Acts. As to cases stated by referees under Coal Industry Nationalisation Act, 1946, see supra, p. 608, 
and Studholme y. Minister of Fuel and Power, The Times, June 19, 1951, p. 2, col. 7. 

°* Interest in every case 1s determined at 3 per cent. All government stock issued by way of com- 
pensation is now quoted below par. There has therefore already been a capital depreciation in the 
amount of compensation awarded. 

It might here be mentioned that the view of the Conservative Party towards the assessment and 


valuation of compensation is that it should be assessed so as to give compensation for the income of the 
cisappropriated owner and not merely the capital value of his assets. 
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Government spokesmen have frequently emphasized that their approach to the 
problems of nationalization has been based on the merits of each case. These indica- 
tions of policy have usually been intended to apply to such broad questions as which 
industries should be nationalized or how they should be taken over, but a similar 
variety of approach is discernible in the more restricted field of the methods adopted 
for financing the industries once they have been taken over. To some extent these 
differences are attributable to the differing physical nature of each industry but the 
methods of acquisition and compensation, the choice of organizational forms and the 
price and profit policy followed, to which more extensive reference is made in other 
articles in this symposium, have also played their part. 

In regard to the provision of finance, three nationalized undertakings have 
peculiar features. The Bank of England stands in a class apart, since the Act 
which nationalized the Bank made no provision for financing its subsequent opera- 
tions nor for the publication of any report from which the methods adopted 
might be judged. The Bank has, as an act of grace, published an annual report 
each year since nationalization, but the information therein is somewhat meagre, 
and the value of the extensive real estate holdings, including the rebuilding and 
extensions now in progress, is not distinguished in the balance sheet. The absence 
of any reference to finance in the nationalizing Act or the new Charter is perhaps 
explainable by the facility with which a bank can create money by credit expansion. 
Indeed, the Bank of England, being the central bank of the country and not now 
in any way restricted by the size of its gold or other reserves, is able to create money 
at will. This ability, of course, is exercised only in close agreement with the broad 
lines of governmental financial policy as a whole, and in any event, the amount of 
new finance required annually by the Bank for its own purposes must be com- 
paratively small and would certainly be dwarfed by the vast sums needed in other 
nationalized industries. 

Another peculiarity concerns the airways corporations, for it was envisaged that, 
unlike other nationalized concerns, these might have to be operated at a loss, at any 
rate in the early years, and provision was made for subsidies from public funds. 
For each financial year the corporations are required to submit to the Minister of 
Civil Aviation estimates of their expected revenue and expenditure, and on the 
basis of these estimates and other information, the minister determines the amount, 
if any, of the grants which may be made to them from the Exchequer at the end of 


*B. Com. (London). Assistant Manager, Intelligence Department, Midland Bank Limited, London. 





FINANCING THE NATIONALIZED INDUSTRIES 621 


the year. In practice, the minister has rarely completed his determination of these 
subsidies before the start of any financial year, but payments on account are per- 
missible, even though the total is not settled, and these reduce the need to resort 
to temporary borrowing to cover operating deficits until the full Exchequer grants 


are received. 

Thirdly, the National Coal Board had financial problems which other boards 
were spared in that, unlike them, it did not take over existing administrative 
facilities with banking accounts, cash balances, securities, and reserve funds, but had 
to start from scratch, receiving its initial working funds as an advance from the 
Exchequer and building up its own financial organization. In the other industries, 
the whole of the assets and liabilities were taken over on the appointed days and 
the new bodies were therefore able to have immediate access to substantial financial 
resources or facilities provided by the former owners. The British Transport Com- 
mission, for example, took over bank balances and marketable securities amounting 
to over £200 millions. These large liquid reserves had arisen mainly as a result of the 
abnormal conditions during the war when expenditure on railway maintenance was 
drastically curtailed even though financial provision continued to be made. The 
figures for other industries, though less spectacular than for transport, were also 
substantial. The British Electricity Authority took over from absorbed undertakings 
salable securities valued at over £44 millions and net cash and bank balances of 
£4 millions, though it also inherited net bank overdrafts of £17 millions in respect 
of the absorbed local authority undertakings. The initial figures for the gas industry 
have not been published, but it is known that several of the absorbed undertakings 
had substantial liquid resources immediately prior to the vesting date and the area 
gas boards still had over £8 millions worth of securities at the end of their first 
accounting period. For the Transport Commission these initial resources have thus 
far been sufficient to meet all capital and maintenance expenditures and large pay- 
ments for the voluntary acquisition of road transport undertakings as well as the 
current losses on railway operations. For the other bodies additional finance has 
had to be provided since vesting day and, as all nationalized undertakings—including 
the Transport Commission—are likely to require large amounts of new capital over 
the next decade or so, the methods of providing this finance are of considerable im- 
portance, particularly in an economy where capital resources are already strained. 
It may be estimated that the nationalized undertakings are at present responsible for 
over £300 millions of the gross capital formation of about £2,300 millions a year. 

In the various nationalization measures, Parliament has specifically eschewed 
detailed control over the day-to-day running of the various industries, but min- 
isterial control is effectively exercised over the broad lines of capital development 
and finance. Proposals for new development, and also some of those for the re- 
newal or maintenance of existing physical works, are submitted annually by each 
industry in broad aggregates to the Investment Programmes Committee, the coordi- 
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nating authority set up by the Government to exercise oversight over capital ex- 
penditure in general. Within the broad limits laid down and revised from time to 
time by this Committee, the appropriate minister determines the general lines of the 
development program for each industry. The legislative limitations on borrowing 
powers, whether short- or long-term, have in all instances provided that the powers 
shall be exercised only with the consent of the minister and with the approval of the 
Treasury. For short-term borrowing the usual procedure has been to give a general 
authorization with an overall limit on the amount at any time outstanding, but for 
long-term borrowing the consents and approvals are given specifically on each 
occasion. The Treasury was required by the original nationalization acts to guar- 
antee the principal and interest in respect of all stocks issued for the compulsory 
acquisition of assets then taken over, but for subsequent short- and long-term bor- 
rowing such guarantees were permissive and not mandatory. In practice, however, 
Treasury guarantees have been given for almost all borrowing except internal or 
inter-group finance. The guarantees for short-term borrowing from the banks are 
generally cancelled when repayment of the overdrafts is made out of the proceeds 
of long-term issues. 


II 


For working capital and other short-term requirements the financial arrange- 
ments have been comparatively simple, since the large banks with their nation-wide 
network of branches are well able to meet the needs even of such large borrowers 
as the British Electricity Authority, especially as all borrowings from the banks 
are supported by a specific Treasury guarantee. In two of the earlier nationalization 
measures limits were placed on the amounts of short-term borrowing (coal £10! 
millions; transport £25 millions); in the others no specific limits were placed on 
short-term finance, but an overall limit was set for all forms of new borrowing 
(British Overseas Airways Corporation £60 millions, British European 
Airways Corporation £20 millions, British Electricity Authority and the area 
boards £700 millions, North of Scotland Hydro-Electric Board {£100 millions, 
Gas Council and its area boards £250 millions, the Iron and Steel Corporation of 
Great Britain and its companies £350 millions). In general, nationalization has 
resulted in a considerable reduction in the number of separate banking accounts 
required, though the aggregate turnover has probably continued to expand. Tech- 
nical arrangements were made, by voluntary agreement between the banks ana 
the central authorities of each nationalized industry, for the banking business, in- 
cluding credit accounts as well as overdrafts, to be spread over all the leading 
banks roughly in the same proportions as they had shared the banking business 
of the absorbed undertakings, though exceptional, short-term bank borrowing by 
the airways corporations has been concentrated on one bank. In general, the 
tendency has been to concentrate the borrowing or principal credit balances into a 


' This limit was raised to £20 millions by the Coal Industry Act 1951, 14 & 15 Geo. 6, ¢. 41. 
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few central accounts, usually held in London, and to operate small credit accounts 


for local purposes in other parts of the country. 

Resort to the banks for short-term finance, though usual, is not obligatory. The 
National Coal Board, for example, has obtained its working capital in the form 
of advances from the Minister of Fuel and Power, the bank “overdrafts” recorded 
in its balance sheet as at December 31, 1949 being nominal in the sense that they 
represented the effect which would have been produced had all outstanding cheques 


been presented for payment rather than actual accommodation granted by the banks. 


la 1947 and 1948 British Overseas Airways Corporation used temporarily surplus 
funds to make large loans at short call to the two other airways corporations (sub- 
sequently, one of these was amalgamated with B.O.A.C.). The Transport Com- 
mission in 1949 exercised part of its temporary borrowing powers in order to obtain 
£1, millions at short call from the London Electric Transport Finance Company, 
which is a special corporation formed in 1935 under official auspices to lend money 
primarily for railway electrification in the London area. The Gas Council borrows 
from area gas boards which have temporarily surplus cash balances and re-lends to 
other area boards which are in need. 


Ill 


When we turn to the provision of long-term capital, a somewhat greater variety 
of method ‘is observable. For the coal industry the only source permitted by statute 
is the Ministry of Fuel and Power. The limit set by the original Act was? £150 mil- 
lions for the first five years, #.e., up to July 12, 1951, and the net amount so borrowed 
by April, 1951, including sums for working capital and allowing for repayments, 
was just under £33 millions. This figure, incidentally, is much lower than that 
recorded as issues under the Act in the “below-the-line” section of the Exchequer 
return (the weekly record of Government receipts and payments), since the greater 
part of these cash issues has been in respect of compensation to former colliery 
owners for particular assets transferred to the Coal Board at the beginning of 1947. 
Long-term borrowing by the airways corporations has been by way of issuing 
blocks of Airways Stock to the National Debt Commissioners. The British Trans- 
port Commission has had no occasion to make use of its borrowing limit of 
£250 millions for ordinary capital development, since, as indicated above, it 
inherited a wealth of cash and marketable securities from the undertakings it ab- 
sorbed in 1948; but £25 millions of British Transport 3 per cent Guaranteed Stock 
1968-73 was issued to Thomas Tilling Ltd. in 1948 as consideration for the volun- 
tary transfer of Tilling’s interests in road haulage and passenger undertakings, and 
by the end of 1950 other negotiated acquisitions of road passenger undertakings had 
resulted in the issue of nearly £25 millions more of this stock. 

In the electricity industry, the principal method adopted to provide long-term 


? This limit has been raised to £300 millions without any expiring date by the Coal Industry Ac’. 
1951. See note 1 supra. 
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finance has been initially to borrow the sums required from the banks and, when 
the total became large, to make a fuiading issue to the general public. The borrow- 
ing is in the name of the British Electricity Authority though the funds are used 
not only for its own purposes, mainly generation and bulk transmission, but also, 
by process of re-lending, for the purposes of the area boards which are concerned 
mainly with detailed distribution to consumers. Temporary borrowing, from the 
banks and other sources, rose to nearly £50 millions by October 1948 when a public 
issue of {£100 millions of British Electricity 3 per cent Stock 1974-7 was made 
at 99/3. The proceeds were used to repay the temporary borrowing and to finance 
the still growing expenditure on new capital development. This growth of ex- 
penditure was such that by May 1950 the Authority was once more “in the red” at 
the banks to the extent of about £65 millions. The amount of British Electricity 
Stock then issued to the public was £150 millions, but the terms were somewhat less 
favorable to the borrower, the interest rate being 3! per cent, the issue price 99, 
and the redemption dates 1976-9. The North of Scotland Hydro-Electric Board 
has adopted a broadly similar method of financing capital development. Initially, 
funds are obtained at short-term, mainly from the Scottish banks, and at intervals 
refunding is undertaken. It is generally believed that the first public issue, in July 
1947, of £5 millions of 244 per cent Guaranteed Stock 1967-72 at par, was fully 
taken up only as a result of heavy subscriptions by the Scottish banks themselves, 
and it is perhaps significant that the four subsequent issues, together amounting 
to £37 millions of 3 and 344 per cent Guaranteed Stocks at par or just over, were 
all made to the National Debt Commissioners. 

In the gas industry the “normal” method of providing long-term finance appears 
to be similar to that adopted for electricity, but one point of difference may be 
noted. The degree of decentralization in the control and management of the gas 
industry is greater than for electricity, and temporary borrowing to finance capi- 
tal construction may be undertaken by the Area Gas Boards, as well as by the 
Gas Council, but only the Council may issue British Gas Stock. The first issue of 
British Gas Stock, apart from the compensation stocks to the former owners, was 
made in May 1949 to the National Debt Commissioners, in the form of £40 millions 
of 3 per cent stock at 100!4 redeemable 1990-5. The second issue, in July 1951, was 
of £75 millions of 34 per cent stock at 98 redeemable 1969-71, and was made to the 
general public. At the time of the issue the Gas Council had banks’ overdrafts 
amounting to just over £481, millions. 

The time that has elapsed since the take-over of the iron and steel industry has 
been too short to determine the “normal” method of providing finance, but special 
features are likely to arise as a result of the decisions to maintain the existing com- 
pany structure of the industry rather than to transfer the ownership of the physical 
assets to specially created boards, and to give certain creditors of the companies— 
particularly the Finance Corporation for Industry—the right to demand early re- 





FINANCING THE NaTIoNaizep INDUSTRIES 625 


payment of their loans. So far the Iron and Steel Corporation has made no long- 
term issue, but a Treasury guarantee has been given in respect of short-term bor- 
rowing up to £20 millions from the banks. 

The National Debt Commissioners, already referred to on several occasions 
as subscribers to large amounts of the stocks of nationalized undertakings, are a long 
established public body, charged with the investment of the surplus resources of the 
post office and trustee savings banks, the national insurance funds, and other public 
institutions. In general the terms of issue to them have corresponded closely with 
the stock exchange quotations for comparable direct government obligations. The 
various stocks taken up by the Commissioners from time to time are not necessarily 
held by them in perpetuity; indeed, there is evidence to suggest that for some stocks 
they act rather in the manner of underwriters or investment bankers, taking up the 
whole of an issue and then retailing it out to the big institutional and other perma- 
nent buyers as opportunity offers. 

IV 

So far we have described the main methods of finance undertaken within the 
specific borrowing powers laid down by legislation, but, in addition, the nationalized 
undertakings are pursuing a considerable measure of self-finance out of their own 
reserves and other internal funds. The first report of the British Electricity Author- 
ity, for example, stated that 
moneys set aside by the Authority and Boards as annual provision for depreciation of 
assets, or discharge of their capital expenditure, and other corporate savings such as 
revenue surpluses and reserves, provide supplementary sources from which capital 
expenditure may be met. 

In so far as conservative estimates of the life of plant are adopted and liberal pro- 
vision is made for depreciation, it is likely that considerable sums will be available 
each year for new capital investment over and above the replacement of worn out 
or obsolete assets, especially as the electricity industry is still in a phase of rapid ex- 
pansion. Total provisions for depreciation and writing off intangible assets ex- 
ceeded £64 millions in the two years to March, 1950; three-fifths of this was used 
to repay various capital liabilities and the remaining £26 millions was available for 
financing new construction. In addition, both the Central Authority and the Area 
Boards are required to establish and maintain reserve funds, and in the first two 
years the net sums thus set aside amounted to about £8 millions, while the amount 
carried forward was about £24 millions. The Transport Commission, too, has set 
aside large annual sums for depreciation— £21 millions in 1948, £2434 millions in 
1949 and £2834 millions in 1950—but as its main sphere of activity, the railway 
system, is no longer rapidly expanding, most of the provisions have had to be used 
to replace the large volume of existing worn out assets, rather than to finance further 


expansion. For the coal industry, the Ministry of Fuel and Power has said that the 
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National Coal Board is expecting to finance out of its depreciation provisions as much 
as three-quarters of its projected gross capital expenditure of £635 millions over the 
next fifteen years. 

The extent to which self-finance can be practiced should not, however, be exag- 
gerated, since all the nationalized industries are subject to the same taxation as 
similar private enterprises, and are therefore likely to experience similar difficulties 
in setting aside substantial sums out of current earnings for expansion. The Com- 


missioners of Inland Revenue may be expected to disallow excessive provision 
for depreciation, while the high level of income and profits taxes will make the 
accumulation of substantial reserves a somewhat expensive procedure and likely 
to invite criticism from those who would prefer an immediate lowering of charges 
to the consumer. Even the “initial depreciation allowances,” which so greatly bene- 
fit rapidly expanding industries, such as the Electricity Authority, in the earlier 
years, are merely tantamount to interest-free Treasury advances over the life of the 


respective assets, and the Chancellor of the Exchequer has given notice that they are 
to be suspended from April, 1952, to lessen competition with the rearmament pro- 
gram. 

Regulations made under the various nationalization measures provide, in effect, 
for the gradual redemption of the stocks issued for the acquisition of assets or the 
raising of new money. This redemption of the stocks was intended to be distinct 
from and additional to the provisions made for the physical depreciation of assets, 
but for electricity and the airways corporations ministerial acquiescence has been 
obtained to treat the depreciation charges as sufficient amortization provision. In 
general, the period fixed for amortization is go years from the date of issue of the 
stock and the rate of interest to be assumed for redemption fund purposes is 3 
per cent.* The redemption funds are invested in marketable securities, usually 
British Government securities, and are not available for directly financing capital 
development of the undertakings, though by increasing the demand for govern- 
ment and government-guaranteed stocks in general they improve the prospects of 
placing the undertakings’ own stocks. 

A somewhat different method of amortization has been laid down for the coal 
industry. In accordance with the provisions of the original Act, the net expenditure 
of the National Coal Board has been met from funds provided by the Ministry of 
Fuel and Power. The practice has been for the Board to draw on the Ministry for 
sums required throughout the year, interest being charged at 14 per cent on the 
ground that it is short-term finance, and immediately after the end of the year to 
fund these temporary advances into a single amount to be repaid by a terminable 
annuity of fifty equal annual instalments, the interest rate used for the calculations 
being the then current rate for long-term borrowing. Similar funding and repay- 


*The “life” of most of the stocks is much less than 90 years, and they will therefore have to be 
renewed or replaced by other issues at least once before final extinction under the amortization pro- 
visions. 
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ment provisions apply to the compensation stocks issued or to be issued to former 
colliery owners, the Board being required to make fifty annual payments to the 
Ministry from the year of issue of each stock. The rate of interest used for the 
annuity calculations was 24, per cent in respect of advances received and stocks 


issued before December 31, 1947, 3 per cent for those in 1948 and 1949, and 3! for 
1950. The capital portion of the annuities is used by the Treasury for repayment of 
government debt, and therefore like the redemption funds of the Transport Com- 
mission, may be regarded as lending support to the gilt-edged market. 

Among other sources of internal finance available to the nationalized industries 
perhaps the most important, judged by amount, are the deposits by staff savings 
banks and staff superannuation funds which the British Transport Commission 
inherited from the railways. The savings bank deposits, amounting at the end 
of 1950 to £43 millions, are in the form of borrowings from the staff at short- 
term, though in fact the total outstanding is not likely to fluctuate substantially 
from year to year. The superannuation deposits also, amounting to £75 millions 
at December 31, 1950, are morally, if not legally, funds belonging to employees. 
They do not include the whole of the superannuation funds, since some of these 
are invested by the trustees in other securities, but, so long as the practice is con- 
tinued of investing a large proportion of the accruing funds within the organiza- 
tion, the Transport Commission can apparently count upon a growth of between 
£1 and £2 millions each year in the total which is available for long-term finance. 
In other nationalized industries the amount of superannuation funds invested 
within the business is comparatively small, and in all newly created schemes the 
practice has been to invest annual surpluses in other securities. Prepayments or 
deposits by consumers, as an earnest of good faith in settlement of accounts, are 
another form of finance available to some of the industries, notably electricity and 
gas, but, again, the amounts involved are relatively small and no substantial annual 
increase can be counted upon; indeed, some of the area boards are discontinuing 
the practice of requiring such prepayments and deposits. Another source of finance 
available to some of the nationalized industries has been the sale of assets taken over 
from the absorbed undertakings and not required for the purposes of the new body; 
the National Coal Board, for example, realized about £12 millions from the sale of 
railway wagons and the Transport Commission over £100 millions from the sale of 
securities in 1949 and 1950. These sales of inherited assets are naturally a non-recur- 
ring source of finance. 


Vv 


In addition to securing additional finance for new investment, some of the 
nationalized industries have been faced with special problems arising from the 
methods of compulsory acquisition of the absorbed undertakings. For the Bank 
of England, special Treasury stock was created to give an annual income yield 
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equal to that which former stockholders had received in each of the preceding 
twenty years; for the collieries the compensation stock is being issued on the basis 
of the capitalized value of the net maintainable income of the industry as a whole; 
for the railways, electricity, gas, and iron and steel, the capital amount of the com- 


pensation stocks was based on stock exchange values of the stocks and shares of the 


absorbed undertakings or on a negotiated figure where no stock exchange quotation 
was available. With the exception of the Bank of England, therefore, all the nation- 
alized undertakings have been faced with accountancy problems in incorporating the 
capital liability on compensation stocks into balance sheets in which assets have been 
brought in at their former book values. In general, the problem is being solved by 
revaluation of the assets or by opening special adjustment accounts to represent 
the difference—whether surplus or deficit—at the time of acquisition. In so far as 
the stock exchange valuation of the former securities was a valid appraisal of their 
long-term real value the industries should not be faced with difficulty in meeting the 
annual interest commitment, especially as the rates payable on the compensation 
stocks are comparatively low; but if the revenue actually earned should fall appreci- 
ably short of the interest commitment, a question of public policy would arise as 
to the method of meeting the persistent deficit. The problem seems most likely to 
arise in the Transport Commission where the railway section is experiencing difficulty 
in paying its way. If the Commission is to be financially self-supporting, as is re- 
quired by the Transport Act, 1947, the deficit might have to be met by increasing 
charges in other sections. The road haulage or road passenger section, for example, 
might be required in effect to subsidize the unprofitable railway section. Such a 
procedure, however, would be likely to arouse strong criticism from those consumers 
who would be called upon to pay more, and, already the Federation of British In- 
dustries has submitted a memorandum to the Minister of Transport proposing that 
part of the cost of maintaining Britain’s railways should be charged to defence votes, 
on the grounds that many uneconomic lines and services have to be maintained for 
possible use in time of war. 


VI 


To summarize the methods adopted in practice to finance Britain’s nationalized 
industries, it may be said that the industries are first expected to use their own 
resources of inherited funds or reserves set aside out of current receipts. If these 
are insufficient to meet approved expenditure, the government—by direct advances, 
by Treasury guarantees of borrowing from the public or the banks, or by arrange- 
ments with the National Debt Commissioners—gives them access to other funds 
on terms as favorable as those available to the government itself. Practically the 
whole of their finance, including the compensation stocks issued originally in respect 
of absorbed undertakings, is in the form of debt bearing fixed rates of interest, 
whereas in the absorbed undertakings much of the finance required had been pro- 





FINANCING THE NaTIONALIZED INDUSTRIES 629 


vided as equity capital receiving a variable return. The method of debt finance 


contributes in part towards the solution of the problems raised by the changing 
nature of the ownership of savings in Great Britain. In the nineteenth century 
capital was provided by a comparatively small number of wealthy men who were 
prepared to incur considerable risks in the hope of large gains; whereas in the 
changed circumstances of the twentieth century much money for development has 
to be obtained from the smaller saver or the institutional investor, both of whom 
probably regard security of capital as of greater importance than high, though 
variable, returns. The methods of finance adopted do not mean, however, that 
the risks inherent in all business enterprise have been eliminated from the national- 
ized industries; they have, in effect, been transferred to the community as a whole, 
either in the form of Exchequer-financed subsidies or by incorporation into the 
prices charged for the goods and services rendered. The private saver has become 
a pure rentier and the taxpayer or consumer a willing or unwilling holder of the 


equity. 
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FINANCE OF NATIONALIZED INDUSTRIES* 
(figures in brackets show net figure after redemptions, cancellations, etc.) 





(Nominal amounts in £ millions 


| 
| 
| 
} | 


Industry, with Date | | 
of Transfer to Public | , |Bank borrowing 
Ownership | Gross issues Issues to raise | sanctioned or | 

to compensate additional long-|other temporary 

former owners term capital | finance | 


a ee = — a | amore _ NE 


clic laaeaasl | 
Bank of England | 58.2 | 
(March 1, 1948) | 


| 

| 3 per cent Treasury Stock issued on March 1, 1946 at 

| par and redeemable after 1966 at Treasury option. 

| The Bank of England makes half-yearly transfers to 

the Treasury to meet the interest. 

| 3 per cent Guaranteed Airways Stock 1960-70 issued for 
cash to National Debt Commissioners in March 1940 
at 95 (£1,250,000 has heen redeemed). 

| 212 per cent Guaranteed Airways Stock 1971-76 issued 
for cash to National Debt Commissioners in June 
1946 at 99 (£450,000 has been redeemed). 

| 214 per cent Guaranteed Airways Stock 1977-82 issued 
for cash to National Debt Commissioners in January 
1947 at 101'% (£600,000 has been redeemed). 

3 per cent Guaranteed Airways Stock 1980-83 issued for 

| cash to National Debt Commissioners in February 
and March 1949 at par (including £344 millions 
originally issued by British South American Airways 


British Overseas Air- 
ways Corporation 
(April 1, 1940; scope | 
of operations | 
broadened from 
April 1, 1946) | 

' 
| 


Corporation 
Amount for which Treasury guarantees have been given, 
' 


though the whole amount may noi have been taken 
up. 

. | 3 per cent Guaranteed Airways Stock 1980-83 issued for 
cash to National Debt Commissioners at par in 1949 


British European 
Airways Corporation 
(August 1, 1946) | | Amount for which Treasury guarantees have been given, 

| though the whole amount may not have been taken 
| up 

National Coal Board | au aaeen ee | Global award for “coal industry assets’ transferred to 

| Board on January 1, 1947 froin former owners. By 

| June 1951 only about £66 millions had in fact been 
satisfied by the issue of 344 per cent Treasury Stock 
1977-80. In addition compensation will be paid for 
other assets etc., which were taken over by the Board 
These include coke-ovens, brickworks, interests unde: 
freehold leases, etc., but their value has not yet been 
determined. 

245 per cent Treasury Stock 1986-2016 issued in ex- 
change for Coal Commission Stock in respect of 
mineral rights and other fixed assets of the Coal 
Commission. By December 31, 1950 £3.3 millions 
had been redeemed or repaid. 

Other compensation moneys, issued mainly in cash by 
the Minister of Fuel and Power, and chargeable to 
the Board as capital liabilities. £2.1 millions had been 
repaid by December 31, 1950. 

Cash advances made by the Minister of Fuel and Power 
to the Board. By December 31, 1950, £8.6 millions 
had been repaid and at that date over £36 millions 
was temporarily deposited by the Board with the 

| Minister. 

Cable and Wireless 31. j | The shares of the company were transferred to public 
(January 1, 1947) | | ownership on January 1, 1947 and the gross amount 

of compensation was fixed in February 1949 at £35.25 

millions. Excluding the shares already held by the 

Treasury the value of the remainder was £32. 2 mil- 

lions. Compensation was satisfied by the creation 

of £31. 4 millions of 3 per cent Savings Bonds (£15.58 
millions of 1960/70 tenor and £15.76 millions of 

| | 1985/75 date) issued at slightly over 102 


(January 1, 1947) 








* Position at mid-July, 1951 
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FINANCE OF NATIONALIZED INDUSTRIES (Continued) 





Industry, with Date 
of Transfer to Public 
Ownership 


British Transport 
Commission 
(January 1, 1948 


British Electricity 
Authority 
(April 1, 1948) 


North of Scotland 
Hydro-Electric 
Board 
(Formed in 1943 but 
scope extended by 
Fle@ricity Act, 1947 


(Nominal amounts in £ millions 


| Bank borrowing 

| Issues to raise | sanctioned or 

additional long- other temporary 
term capital 


Gross issues 
to compensate 
former owners | 


053.8 (1,052.4 


finance | 


3 per cent Guaranteed Stock 1978-88 issued to holders 


of securities in former railway and canal companies 
and the Board 
£1, 400,000 of stock has been subsequently cancelled. 


in London Passenger Transport 
per cent Guaranteed Stock 1967-72 issued to holders 
of London Passenger Transport Board securities which 
already enjoyed a Treasury guarantee 

Stock 1968-73. £44 millions 


issued to former owners of railway wagons and £71.7 


per cent Guaranteed 


millions for various road passenger and transport 
interests. £2 millions of stock was subsequently 


cancelled. 


| Loans made by two government-sponsored corporations 
| 


formed in 1935, the liability being taken over by the 
The loan of £40.2 
millions from London Electric Transport Finance 
Corporation is repayable in 1950-55 and the £27 mil- 
lions loan from Railway Finance Corporation is repay- 
able 1951-52. 


Commission on vesting date 


Estimated sum payable for road haulage undertakings 


compulsorily acquired by the Commission and to be 
satisfied, when finally determined, by the issue of 
British Transport Stock. 

Temporary borrowing at short call from London Electric 
Transport Finance Corporation. 

3 per cent Guaraateed Stock 1968-73 issued in April/ 
August 1948 to holders of securities in former elec- 
tricity undertakings. £3.2 million was subsequently 

cancelled. 


| Special issues to holders of securities which already en- 
| 


£250,000 has been re- 


joyed Treasury guarantees 


deemed 


Effective capital liability of B.E.A. in respect of local 


authority undertakings acquired on nationalization 
The debts remain in the name of the authorities, but 
the annual service is met by B.E.A 


| Other capital liabilities assumed by B.E.A 
| 8 per cent Guaranteed Stock 1974-77 issued to public 


for cash in October 1948 at 9915 


| 319 per cent Guaranteed Stock 1976-79 issued to public 


for cash in May 1950 at 99 

Amount for which Treasury guarantees have been given, 
though the whole amount may not have been taken 
up. The borrowing is spread over all the leading 
banks. 

Estimated liability to be satisfied by issue of NSHEB 
stock, for undertakings transferred in 1947 by B.F.A., 
which issued its own stock to former owners. Not 

included in grand totals 


| 2)9 per cent Gruaranteed Stock 1967-72 issued to public 


for cash in July 1947 at par 


| 3 per cent Guaranteed Stock 1968-70 issued to National 


Debt Commissioners in July 1948 at par. 

3 per cent Guaranteed Stock 1968-70 issued to National 
Debt Commissioners in October 1948 at 101. 

3 per cent Guaranteed Stock 1989-02 issued to National 
Debt Commissioners in four tranches during 1949 
at par. 


| 319 per cent Guaranteed Stock 1977-80 issued to Na- 


tioua! Debt Commissioners in August 1950 at par 


| Amount for which Treasury guarantees have been given, 


though the whole amount may not have been taken 
up. The borrowing is spread over all the leading 
Scottish banks 
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| 
(Nominal amounts in £ millions) | 





| 
Industry, with Date | 
of Transfer to Public | Bank borrowing 
Ownership Gross issues | Issues to raise | sanctioned or | 
to compensate jadditional long-|other temporary | 

former owners | termcapital | finance 





3 per cent Guaranteed Stock 1990-95 issued to holders 


The Gas Council 
(May 1. 1949) | | } of securities in former gas undertakings. The final 


| 
| 
} 
| | amount is not yet known as some securities have not 
| yet been valued, but further issues are not expected 
| tobe large. 
| 3 per cent Guaranteed Stock 1990-95 issued for cash to 
National Debt Commissioners at 10049 in May, 1949. 
31_ per cent Guaranteed Stock 1969-71 issued to public 
for cash in July, 1951, at 98. 
| Amount for which Treasury guarantees have been given, 
though the whole amount may not have been bor- 
rowed. The borrowing is spread over all the leading 
banks 
| Effective capital liability, to be subdivided among the 
| area boards, in respect of local authority undertakings 
acquired on nationalization. The debts remain in the 
name of the authorities, but the annual service is met 
out of funds provided by the area boards. 
| Other capital liabilities assumed by the Gas Council or 
| the area boards. 
344 per cent Iron and Steel Guaranteed Stock 1979-81 


| 28. 
| 
| 
| 


8.4 


issued at par to holders of securities in companies 
nationalized on February 15, 1951. The final amount 
is not precisely known as some securities have not yet 
been valued, but the outstanding amount is relatively 


tion of Great Britain | 
(Feb. 15, 1951) 


small. 
| Amount for which Treasury guarantee has been given, 
though the whole amount may not have been taken 
up. The borrowing is spread over all the leadinz 


| 
Tron and Steel Corpora- 231. 

| 

| 

| 

| 

| 


| 
| banks, 


SUMMARY OF PERMANENT FINANCE 
(£ millions) 
Gross issues to former owners of nationalized undertakings 2,451.7 
Other capital liabilities for purposes of compensation (see notes) 215.0 
Less redemptions, cancellations, ete. 


Net compensation liabilities 


Gross issues of long-term stock for cash 
Less stock redeemed, cancelled, etc. 


Net long-term issues for cash. . 





SELECTION AND TRAINING FOR MANAGEMENT 
IN BRITISH NATIONALIZED INDUSTRIESt 


Recinatp W. Bett* 
I 
INTRODUCTION 
Prominent among the ideas underlying the nationalization of British industries 
is the conception that, by means of nationalization, the workers in the industry are 
able to share in its ownership. This doctrine has long been advanced by those who 
hold that a man working for a private company and having no share in the owner- 
ship of that company may be working merely to increase the profits of the share- 
holders and is in danger of exploitation. The degree to which the worker in a 


nationalized industry can, as a practical matter, be said to share ownership in it 


may appear exaggerated, but the doctrine has been successfully preached for so long 


in Great Britain that it has received wide acceptance among those to whom the 
socialization of industry has a strong appeal. There is no doubt that for many 
rank and file and other employees satisfying psychological consequences flow from 
the initial process of nationalization. At the moment it takes place a proprietary 
outlook develops, and indeed this feature was the keynote of many humorous cartoons 
in most sections of the British press for some weeks after nationalization of the 
railways. 

In those activities, e.g., broadcasting, which have been national from the outset, 
any desire on the part of those who work in the organization to feel a proprietary 
sense towards it has presumably been met from the beginning. It is, therefore, in 
relation to industries which have formerly been carried on under private enterprise 
that the desirability of satisfying the proprietary feeling among the employees has 
been most strongly urged. In such industries as coal, transport, and steel, advocates 
of nationalization expected to see conspicuous benefits in this respect from the 
change. 

The owners or proprietors of an undertaking are traditionally considered to be 
the persons most interested in its efficiency and success. When, therefore, an in- 
dustry is nationalized and the employees receive some share in the ownership, an 
added interest in the efficiency of the concern should be conferred upon them. It can 
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also be expected that this interest will take a personal form: each person serving in 
the industry will wish to play his full part in improving the efficiency of the under- 
taking and will take every step to further his own knowledge in order to contribute 
more to the common good. Two things follow: first, that the organization must 
provide every facility for its employees (of all ranks) to obtain the necessary training 
and education; and second, that the road to advancement should be the demonstra- 
tion of ability to assume further responsibility. It is only if this broad conception 
of the place of the individual in relation to the efficiency of the organization and 
the opportunity it affords for personal development and promotion is given reason- 
able reflection in practical arrangements that the proprietary sense, which it is an 
aim of nationalization to foster among employees, can gain full satisfaction. 

It is not surprising, therefore, that, in all Acts of the British Parliament which 
provide for the taking over by public corporations’ of great industries, there is 
specific provision for the training and advancement of those who are engaged in 
them. The provisions differ, but the general principle is the same. The corporations 
are obliged (in one case empowered) to provide training and education, those terms 
being unqualified, and presumed, therefore, to imply all kinds of training and edu- 
cation, whether technical, administrative, or otherwise, and to relate to all levels 
of the organization. It is worth while comparing shortly the terms of the various 
Acts. They are given in date order. 

A. Coal Industry Nationalisation Act, 1946 

The National Coal Board is required to carry on activities conducive to advancing 
the skill of persons employed or to be employed for the purposes of any of its 
activities, or the efficiency of equipment and methods to be used therefor, including 
the provision by the Board itself, and its assisting the provision by others, of facilities 
for training, education, and research.” The Board is further required, in the 
exercise and performance of its functions as to training, education, and research, to 
act on lines settled from time to time with the approval of the Minister of Fuel and 
Power.® 

B. Transport Act, 1947 

The Transport Commission is given power to do anything for the purpose of 
advancing the skill of persons employed by the Commission or the efficiency of the 
equipment of the Commission or of the manner in which that equipment is 


operated, including the provision by the Commission, and the assistance of the 


provision by others, of facilities for training, education and research;* and is re- 
quired, in the exercise and performance of these functions, to act on lines settled 


* Throughout this article the phrase “public corporation” is used in the specialized British sense of 
bodies answerable in some degree to the public at large and set up as national bodies. It is not intended 
to include either local government bodics or limited liability companies. 

* Coal Industry Nationalisation Act, 1946, 9 & 10 Gro. 6, c. 59, §1(2)(f). 

* Id. §3(3). 

* Transport Act, 1947, 10 & 11 Geo. 6, c. 49, §2(2)(b). 
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from time to time with the approval of the Minister of Transport.? These powers 
can be delegated to the Executives set up to assist the Commission, and have in fact 
been so delegated.® 
C. Electricity Act, 1947 

The British Electricity Authority and every Area Board are obliged to make, in 
consultation with an organization appearing to them to be appropriate, provision 
for advancing the skill of persons employed by them, and for improving the 
efficiency of their equipment and the manner in which that equipment is to be used, 
including provision by them, and the assistance of provision by others, of facilities 
for training and education.’ The British Electricity Authority and the Area Boards 
in the performance of their functions as to training and education are to act in 
accordance with a general program settled from time to time in consultation with 
the Minister of Fuel and Power.* 

D. Gas Act, 1948 

All Area Boards set up under this Act are obliged, in consultation with any 
organization appearing to them to be appropriate, to make provision for advancing 
the skill of persons employed by them, including the provision by them, and the 
assistance of the provision by others, of facilities for training and education.” They 
are further, if so required by the Gas Council, to submit from time to time to that 
Council programs showing the provision to be made by them in fulfilment of the 
obligation set out above; and it is the Council’s duty to co-ordinate those programs 
and settle from time to time, in consultation with the Minister of Fuel and Power, 


a general program for these matters, to which the Area Boards must give effect.’ 


E. Iron and Steel Act, 1949 

There does not appear to be an express provision in the Act requiring the Iron 
and Steel Corporation of Great Britain to undertake training and education. Pre- 
sumably it is one of the powers included in the very wide provisions of Section 2(4) 
of the Act," and this inference is confirmed by the terms of Section 4(3) of the Act, 
which provides that, in making or securing provision for the training and educa- 
tion of persons employed by the Corporation or any publicly owned company, the 
Corporation shall act in accordance with a general program settled from time to 
time with the approval of the Minister of Supply. Section 3(1)(c) of the Act 
imposes on the Corporation a positive duty to decentralize. 

The most noticeable variation in the provisions above quoted is the progressive 

*Id. §4(3). 


*7Id. §5; and British Transport Commission Report par. 10 (1948). 
Electricity Act, 1947, 10 & 11 Gro. 6, c. 54, §§2(2) and 6(2). 


*Id. §5(3). 

* Gas Act, 1948, 11 & 12 Geo. 6, c. 67, §4(1). 19 Id. §4(2). 
Tron and Steel Act, 1949, 12 & 13 Gro. 6, c. 72, §2(4) reads: “The Corporation shall have 
which in their opinion is calculated to facilitate the proper carrying on of their 


power to do any thing... 
eceding provisions of this section.” 


activities or the proper exercise of their powers under the pr 
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decentralization of power to perform the functions. This feature reflects the growing 


experience of the operation of nationalization in Great Britain and the need to avoid 


the dangers of over-rigidity inherent in very large unitary organizations. No doubt 
the decentralized provisions of the later Acts will be found to make the planning 
of training and educational arrangements easier, and, particularly, to facilitate varia- 
tions to meet local needs. Why, in the case of the Transport Act, only a power is 
conferred whereas in other cases a duty is imposed, is not easy to explain. 

The essence, however, of all the provisions is the presumable intention of Parlia- 
ment that no one serving in any of these organizations should feel that he is em- 
ployed by a body within whose service training and advancement for the individual 
are not given special consideration. There may be good reason to suppose that 
the inclusion of these provisions was closely linked with the feelings which em- 
ployees in particular industries were said to entertain before nationalization—feelings 
of frustration and uncertainty about their future. The absence of such express 
provisions in some other nationalization Acts has already been commented on. 
There is no such provision in the Bank of England Act, 1946,'* possibly because the 
purposes of the Bank of England have always been so closely associated with service 
to the nation as a whole that no such feeling as was attributed to employees in other 
nationalized industries developed in the Bank of England. Again, no such pro- 
vision was made in, or has since been introduced into, the legislation which governs 
the Airways Corporations.’** Nor, again, do we find provisions of this kind in the 
Overseas Resources Development Act, 1948."* 

The only point made here, of course, is the absence of an express requirement. 
It by no means follows that provision for training and advancement of employees 
within these last mentioned bodies is not adequately made. The existence of an 
express power or mandatory duty, however, in the other cases does seem to have 
resulted in parts of the annual reports of the public corporations concerned being 
devoted to a description of their training and educational arrangements, and it 
seems likely that these parts will grow more substantial. In other cases it is not 
possible to glean from the annual reports what is being done in this matter as a 
whole: references are chiefly confined to improvement of technical skill in some 
sections of the staff, e.g., the training of flying and technical ground personnel 
in the Airways Corporations or the training and development of native employees 
overseas in the case of the Overseas Food Corporation. It must be admitted that, 
from the point of view of public enlightenment, express statutory requirement about 
training and education for employees has a wholesome and stimulating influence. 

In this article it is proposed to make particular reference to training for higher 
management. The higher management of a concern is in a more healthy condition 

7899 & 10 Gro. 6, c. 27. 

728 Air Corporations Act, 1949, 12, 13 & 14 GEO. 6, c. gl. 


** 11 & 12 Gro. 6, c. 15. This Act set up the Overseas Food Corporation and the Colonial Develop- 
ment Corporation. 
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if the arrangements for training and progress at all levels are in good order. For 


this reason some account is given of provisions made at lower and intermediate levels. 
A continuous and well-regulated flow of individuals with varied qualifications, from 
whom the higher ranks of the organization can be recruited, can be ensured only by 
careful planning. In filling high posts it is wise, and customary in the British public 
services, to consider the available field of candidates from outside. It follows, there- 
fore, that the methods of training and education used within the organization must 
be such as to secure that those who come up internally- with claims for appointment 
to high-level posts shall have had at least as good past opportunities to equip them- 
selves as are available to outsiders against whose competition they must stand, This 
calls for a deliberate policy of suitable internal transfers to widen the experience of 
the individual. In the interests of a contented and therefore efficient staff, the process 
cannot start too early, and a scheme whereby promising individuals are, from an 
early stage in their career, given an opportunity of finding their way up the ladder is 
specially important in very large organizations where the numbers and extent of the 
staff may otherwise create blocks of individuals for whom outlets by way of promo- 
tion are inadequate. It is a corollary, too, of such a scheme that the organization 
should contemplate at different stages some loss of promising individuals through 
their gaining employment elsewhere. In the case of monopolistic bodies such as a 
nationalized coal industry, however, the departure of members to posts in other organ- 
izations is likely to be far more common on the administrative than on the technical 
side, as clearly men of high technical ability in coal mining are not normally likely 
to seek, or gain, employment in some entirely different industry. 

Having said so much by way of general introduction to the subject, it may be 
best now to make some comparisons between what is done in one of the earlier 
public corporations, not under any special statutory requirement about staff training, 
and what is being undertaken by two of the large post-war public corporations which 
have been placed by act of Parliament under a specific responsibility in this matter. 
In an article of this length it is hardly feasible to record in detail the arrangements 
made by all the bodies concerned. Moreover, such arrangements take much time and 
thought to develop, and the more recently created public corporations have not yet 
had time to complete and put into effect a full range of training and education 
schemes. Among the post-war public corporations, therefore, the two of longest 
standing have been chosen. 

It also has to be remembered that, for this very reason, many of the arrange- 
ments made by the newer nationalized bodies are still in the planning stage. They 
are being built on practical foundations laid before nationalization took place, and 


due credit should be given to those who laid those foundations. 
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Il 
DescripTION OF SELECTED SCHEMES 
A. The British Broadcasting Corporation 

The British Broadcasting Corporation is a body constituted by Royal Charter 
and operating under licence from the Postmaster-General. Although it is the 
practice of the British Broadcasting Corporation to fill its higher posts as the result 
of advertisement both inside and outside its own service, there is no specific require- 
ment for the Corporation to do so nor any obligation to make arrangements for 
training employees. Apart from those fields of the work of the Corporation which 
give special outlgt for engineers, more particularly electrical engineers, the higher 
posts are regarded by the Corporation as calling for a blend of administrative and 
technical ability. The British Broadcasting Corporation is no part of the Civil 
Service, nor is the nature of its work truly comparable. The Corporation has never 
adopted the long-standing convention of the British Civil Service under which a 
definitely preponderant position is given to the administrative officer, who is charged 
with formulating and executing policy, all technical officers being regarded as 
advisory to those who hold the administrative positions. The higher officers of the 
British Broadcasting Corporation are not administrators aided by technical advisers, 
but carry out a blended function. There are few purely administrative positions 
anywhere in the Corporation’s service, and, at the higher level, few purely technical 
posts. The upper ranges of this organization call for a faculty which might per- 
haps be described as administrative ability combined with technical knowledge, and 
for the generality of higher posts it is this blended capacity which the Corporation 
needs. 

In one respect, however, a civil service precedent has been followed. The British 
Broadcasting Corporation strongly believes in the value of practical experience as 
a process of training. Just, therefore, as it is regarded as part of the duty of the 
senior civil servant to make sure that his juniors are trained for promotion, so do the 
higher officers of the British Broadcasting Corporation look upon it as part of their 
task to ensure that those under them are trained for future higher responsibilities. 
This type of grooming for the future cannot, of course, be readily described, as it is 
by no means formalized. Its reality and effectiveness depend upon the operation 
of a deliberate internal policy of moving promising individuals from post to post at 
suitable intervals, so that the range of their experience is widened and their training 
progressive. A scheme for achieving this is being worked out, and when in operation 
should help to secure that flexibility of attitude towards administrative and technical 
faculties which is necessary for those who are called on to perform the blended 
functions already described. 

It has not been thought necessary by the Corporation to provide any training 
college of its own, or any internal staff college. There is, however, an internal 
school to which are sent officers of medium levels recently recruited from outside, 
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mainly to give them a month’s introductory course to the service of the Corpora- 
tion as soon as conveniently possible after joining. In addition to furnishing a 
specialized introduction in this way, the course also provides a useful mixing 
ground for newcomers and those of long standing in the service. Numbers of the 
latter attend it as a refresher course, and members are drawn also from the ranks 
of overseas broadcasting services in many lands. For the technical side there is an 
internal engineering training school, which gives three-month training courses in 
preparation for promotion examinations, and also refresher courses for technicians. 

These courses, however, are in no sense management training courses, and, 
indeed, the Corporation does not carry out any deliberate management training as 
such. It is arguable whether the practical administrative training referred to earlier 
is as good a form of management training as can be devised, but the Corporation 
has every intention of using external facilities, including any that may be developed 
under the aegis of the British Institute of Management. It may well be that the 
British Broadcasting Corporation will find it valuable to make growing use of the 
conference method, in such forms as the holding of summer schools, which it has 
not yet tried. 

In short, the position is much what one would expect to find in an organization 
which has grown steadily from a sudden start and is devoted to a single purpose. 
There are no problems here of reconciling former competing policies, or attempting 
to unify divergent practices whose differences are rooted deeply in past traditions. 
The problem is rather the converse one—namely, how, when new branches grow 
out of the original tree and bear fruit, can they be held together by bonds which 
will ensure the unity of the Corporation as a whole without hindering progressive 
development. The reality of this problem was conspicuously illustrated recently 
in the case of the television service and the strong expressions of view to which the 
question of its future mode of development gave rise. 


B. The National Coal Board 


If we take as our next example the National Coal Board, we find ourselves 
examining the earliest case where a statutory duty to train employees was placed 
on a nationalized body. Here, a very different problem has demanded an appro- 
priately different solution. On the nationalization of the coal industry, the Coal 
Board found itself the heir to a very large number of private companies greatly 
differing in size, and many of them having an exceptional range of ancillary activities. 
Although valuable work had been done by the Mining Association of Great Britain 
on the technical side of the industry, there was no central staff plan nor conception 
within the industry of membership of a single service. Moreover, recruitment to 
the coal mining industry at all levels was patchy, and for anyone contemplating a 
career in it the course of promotion was problematical. 

To meet the first need for a flow of promising recruits to the medium levels of 
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the industry, the Coal Board has produced a scheme to which it has given the 
name of “The Ladder Plan.” The essence of this scheme is that, for all new 
entrants to the industry undergoing preliminary training, there should be available 
a definite ladder of promotion to higher ranks; and, further, that, as the individual 
progresses upwards, the available ladders should increase in number as they diminish 
in width, so that the best use of varying talents can be made. Present juvenile 
recruitment to the coal industry runs at the rate of about fifteen thousand a year, 
and the ladder plan provides that about 20 per cent of each year’s entrants get onto 
the main ladder right away. 

Progress up the training ladders will lead to the acquisition of various certificates 
—the General Certificate leading either, on the one hand, to qualification as a certi- 
fied tradesman or as the holder of a Statutory Certificate eligible for employment as 
a deputy; or, on the other, through the acquisition successively of the Ordinary 
National Certificate and the Higher National Certificate, to eligibility for employ- 
ment as undermanager, mechanical or electrical technician, or surveyor. In speaking 
of the scheme at the beginning of 1950, Sir Geoffrey Vickers, V. C., the Manpower 
and Welfare Member of the National Coal Board, said: 


These certificates will not by themselves constitute a qualification for any job in the pit. 
They will supply only the formal part of the qualifications. Those who are to be trades- 
men will have to complete a five years’ apprenticeship, taking a General or Ordinary 
National Certificate before being qualified in any skilled job in their trade at the pit. 
Men selected for training as deputies must have practical experience and must undergo 
practical and oral tests whether they have a certificate or not, though those who have a 
certificate will be entitled to practice as deputies, and subsequently as overmen, earlier than 
they otherwise would. ... The importance of the scheme lies in ensuring that men who 
have it in them to fill responsible posts may not be held back later through having failed 
to pursue their general and technical education sufficiently in their first years after leaving 
school. 


The value of a scheme of this scale and variety in giving effect to the aspirations 
which, as mentioned at the outset of this article, were encouraged by nationalization, 
needs no emphasis. The Board records’ that in preparing this scheme it drew on 
much work done in the past by the Mining Association of Great Britain and other 
bodies, and that the plan brings together the projects and ideas of many people over 
many years. The scheme is, indeed, the foundation-stone upon which the National 
Coal Board seeks to fulfill its basic promotion policy for its technical staff on the 
production side. 


It is the Board’s policy to fill most of the senior posts on their staff from among people 
already employed in the industry. In future many of those who achieve promotion to 
the higher ranks will have entered the collieries as mineworkers, and by means of the 
courses of study and experience provided under the Ladder Plan will have joined the 
ranks of management. Others will be men and women who have been recruited into 


** Nationa Coat Boarp Repuri par. 289 (1949). 
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clerical, administrative or specialist posts straight from school or from the University. 
Whatever their educatienal origins, all will have opportunities for learning their job 
thoroughly and, as time goes on, of broadening their experience. In this way the best 
will be able to fit themselves for promotion.”* 

When we come to the level of colliery manager, the Board has instituted im- 

portant training arrangements. 
All colliery managers have to take a statutory qualification for which a university degree 
or the Institution of Mining Engineers’ professional examination may in future be accepted 
partly or wholly in substitution. In addition, they will receive three years’ directed 
practical training in accordance with a syllabus prepared by the Institution. The men who 
enter on this training may be men from within the coal industry who have taken or are 
about to take the appropriate examination by part-time study. For these the higher 
National Certificate is expected to be of substantial assistance. Equally they may be men 
from within the industry who have graduated in mining through a whole-time degree 
course. Finally they may be mining graduates who have not previously worked in the 
Industry. To stimulate the flow of mining graduates both from within and outside the 
industry, the Board in 1948 and again in 1949 awarded ioo scholarships, tenable at any 
University, and it has decided to award a similar number of scholarships for 1950.'® 

The scholarship and directed practical training schemes to which reference is 
made above are a novel experiment within an industry. The training will last for 
the individual up to three or four years, depending on previous experience, and is 
supervised by senior members of the National Coal Board’s staff in the coal fields. 
Among other things it provides for sending prospective colliery managers to resi- 
dential courses of a fortnight’s duration, at which they study their future responsi- 
bilities. At the earliest of these residential courses, which were held in the Mining 
Departments of six Universities, the syllabus was arranged under three main heads: 

(1) The status, duties, and responsibilities of a colliery manager; 

(2) The place of the colliery manager in the organization of the Na- 

tional Coal Board; 

(3) The relation of the colliery manager to the labor force. 
The study took the form of group discussions, organized on the basis of “briefs” 
in which problems were set out, and persons of wide practical experience in the 
subject attended the courses in order to guide the discussions and give lectures based 
on their own knowledge. 

Under the first heading mentioned above the prospective colliery manager studied 
all the duties and responsibilities that would fall to him within the colliery under 
his own control, and emphasis was laid on the standing which he must keep in 
the eyes and minds of all working in that colliery. Under the second heading he was 
invited to look outwards and to survey and understand the wider organization of 
the National Coal Board and the responsibilities which he would bear both to the 
higher levels of the Board at Area, Division, and Headquarters, and laterally to other 


*® Id. at par. 391. * Sir Geoffrey Vickers, V.C. 
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parts of the organization with which he must be linked for various purposes. It 
was under this head, too, that the students particularly studied their relationship to 
technical specialists and others whose assistance and advice would be available to 
them in their task. Under the third heading was conducted what amounted to a 
specialized study of the handling of trade union relationships and the process of 
joint consultation. 

This directed practical training has been too recently instituted to assess results, 
but there is no doubt that, apart from any other benefits, it will be specially valuable 
in enabling the colliery managers of the future to rub shoulders with each other, in- 
stead of attempting to develop quite separately as individuals. It will have, too, a 
secondary advantage to the Board in fostering a sense of membership in a united 
service. The training is available every year to two hundred men selected by the 
Divisional Boards. 

The Coat Board has already held four very successful summer schools, at each 
of which some four hundred or more attended from all grades in the service of the 
Board, including mineworkers. At these schools a most useful mixing of the 
different levels of employees takes place, and the summer schools play as important 
a part in ensuring vertical contact as do the other arrangements in providing it 
laterally. 

It is only right to record, however, that the National Coal Board regards these 
schemes only as the first important steps to meet training needs on the productive 
side of the industry. They are by no means comprehensive, as they do not provide 
for the whole range of the Board's employees. 

C. The British Transport Commission 

As has already been mentioned, the British Transport Commission has delegated 
the duties of training and education laid upon it by the Transport Act, 1947, to the 
Executives set up under the Commission, namely, the Railway Executive, the 
London Transport Executive, the Docks and Inland Waterways Executive, the 
Hotels Executive, the Road Haulage Executive, and the Road Passenger Executive. 
The Commission retains, however, coordinative power and, indeed, is bound to sub- 
mit to the Minister of Transport a program on which the Executives are to work. 
In its first annual report the Commission was able to declare that it had made a 
survey of the existing training and educational facilities of the Executives and, as a 
result, had formulated proposals to widen and improve them. These proposals 
were designed to secure the following objectives as circumstances might permit: 

(1) To equip staff as quickly, as thoroughly, and as economically as 
possible to perform their tasks with the maximum of efficiency and 
safety and personal satisfaction in their calling; 

(2) To interest staff in their work, and give them a sense of pride in the 
job to be done, without which technical proficiency loses much of 
its value; 
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(3) To interest staff in the work and aims of the organization as a 
whole, and by fostering their “sense of belonging” enlist their 
interest in the success of the undertaking; 

(4) To maintain efficiency, alertness, and interest in the work by pro- 
viding refresher courses in up-to-date ideas, methods, and develop- 
ments; 

(5) To provide opportunity to acquire the necessary knowledge and 
skill for promotion; 

(6) To provide trained staff from whom higher posts can be filled. 


The proposals were thus intended by the Commission to provide for vocational 
training, background training, voluntary training, and further education."* 

The Commission has also established a Standing Training and Education Com- 
mittee, comprising members and officers of the Commission and the Executives, to 
advise on major problems concerning training and education. The purpose of this 
companies, inherited a more coherent situation than the non-railway Executives 


(other than the London transport Executive). 

In the following year the Commission was able to report that the program for 
staff training and education, drawn up on the above lines, had been approved by the 
Minister of Transport, who had given authority to the Commission to proceed. Since 
then the Executives have been preparing their schemes under the program in close 
cooperation with each other and with the Ministry of Education in England and 
Wales and the Scottish Education Department in Scotland. They have also kept 
in close touch with local education authorities through directors of education. 

These schemes are, of course, in the early stages, and it would be premature to 
attempt a detailed description. It may, however, be well to give some account of the 
position of the Railway Executive who, by reason of antecedent events, in that the 
railways had already been grouped some years before nationalization into four large 
companies, inherited a more coherent situation than the non-railway Executives. 
(other than the London Transport Executive). 

Within the activities covered by the Railway Executive special problems had 
to be faced at the outset. The Executive took over four large companies created 
under the Railway Act of 1921, namely, the Great Western; London, Midland and 
Scottish; London and North-Eastern; and Southern Railways. There was no very 
marked divergence between the general staff policies pursued in each of these large 
units, but there were strong traditions in each of them which went back before 1921 
to the days of the original railway companies. The railway system of Great Britain 
has always been haunted by the ghost of George Hudson, M.P., the nineteenth 
century “Railway King” whose lavish promotion of railway lines, especially in the 
midlands, set so many problems for posterity. The nature and amount of railway 
equipment make the physical side of the railways a fact which legislation cannot 


17 British TRANSPORT ComMMiIssION Report par. 57 (1948). 
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suddenly change. The railways must be administered as they are, however strong 
the desire to unify the system may be. All schemes, therefore, for the organization 
and day-to-day running of British railways are conditioned and limited by the 
physical layout and operational peculiarities of the lines. 

Before the Transport Act, 1947, there was little movement of staff between one 
railway group and another. Today, up to the salary level of £750 a year, it remains 
the normal practice to advertise posts only within each railway region. These 
regions are the London Midland, Southern, Western, Eastern, North-Eastern, and 
Scottish Regions. Above the salary level of £750 a year vacancies are advertised 
in all regions. The actual power to make the appointment rests, below the £750 a 
year salary level, with the Chief Regional Officer of the region concerned; above 
that level and up to the £1000 a year level the same officer can make the appoint- 
ment with the approval of the Railway Executive. Numerous transfers between 
regions result in this upper level from these circumstances, though there are signs, 
perhaps not unnaturally, that Chief Regional Officers, when other things are equal, 
prefer to appoint to a vacancy a man from their own region of origin, trained in 
the tradition with which they are familiar. 

Above the £1000 a year salary level, all appointments are made by Railway 
Executive headquarters, a board being suitably composed, according to the nature 
of the appointment, of chief officers from headquarters and the region concerned. 
In case of disagreement the decision is by a majority of the board. 

The Railway Executive was fortunate in finding that, in general, the policies of 
the groups which it took over had not given rise to any notable mal-distribution of 
age groups, and difficulties arising from blocks of individuals with inadequate outlets 
for promotion are not found to be unduly hard to solve. 

One of the hopes of some advocates of nationalization has always been the 
reduction of staff and saving of manpower which could be brought about by unifying 
services and amalgamating duties so that overlapping would be avoided. The 
possibilities of savings of this kind on the operational side of the railways have been 
slight. The working of trains being a through operation, little can be done by mere 
amalgamation of posts to make savings of staff, and some types of apparent duplica- 
tion of officials cannot be avoided. For example, Birmingham is served by the lines 
of the old Great Western Railway, London and North-Western Railway, and Mid- 
land Railway, and there were, and still are, three railway superintendents overseeing 
the operation of these distinct sections. What appears here to be a mere duplica- 
tion of effort is, in fact, the coincidence at the same place of three operational units 
engaged on different tasks. The physical methods of working these old lines 
differed—for example, Great Western locomotives have always been right-hand 
driven, London and North-Western and Midland locomotives were some right-hand 
and some left-hand driven, and the later London, Midland and Scottish locomotives 
are all left-hand driven; signals and other apparatus vary accordingly, and even the 
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systems of logging trains on the three lines are quite distinct. For such circum- 
stances the only present solution is to continue to operate the three units as before, 
and this is further justified by the fact that, in any event, the volume of work in- 
volved would require the three superintendents and their staffs, however the duties 
were re-arranged. It is, of course, the aim of the Railway Executive to unify the 
railway system of the country in time, but it needs no emphasis that any project of 
that kind can only be carried out slowly over a very long period. 

On the commercial side of railways, on the other hand, it has been found possible 
to do a great deal of amalgamation of posts, and the Railway Executive has had to 
face the problem of staff rendered redundant by these reorganizations. Here again, 
the transfer of individuals from one region to another is obviously much easier, and 
the opportunities for unifying procedures far greater. Greater flexibility, too, can be 
incorporated in staff transfer and training arrangements. 

Within the Railway Executive there is no “Ladder Plan” comparable to that of 
the National Coal Board, but the long-established railway apprentice scheme pro- 
vides opportunity for advancement to talented young men in the service. Before 
nationalization some of the main line railway companies had set up internal 
staff colleges, that established by the London Midland and Scottish company at 
Derby being a prominent example. The future use of these colleges and the possi- 
bility of their expanding to serve wider needs is now under examination. The 
present concentration by the Executive is on the production of an adequate supply 
of teachers, and two residential training colleges at Darlington have been combined 
for training in teaching method. The resultant supply of teachers will be the 
foundation of the Executive’s educational program. 

The foregoing description is confined to the internal arrangements of the three 
public corporations. There is, however, an external facility for higher management 
training of which mention should be made. 

The Administrative Staff College 

For training members of their staff who show promise of attaining very high 
positions in the undertakings, many of the British nationalized industries make use 
of the Administrative Staff College at Henley-on-Thames. The College is the only 
institution of its kind and draws its members from all over Great Britain, and some 
from overseas. It was established and is maintained entirely by British private enter- 
prise. In addition to nominees from other quarters described later, courses at the 
College are attended by nominees from the British Broadcasting Corporation, the 
National Coal Board, the British Electricity Authority, the Colonial Development 
Corporation, the Bank of England, and the following Executives and Authority of 
the British Transport Commission—the Railway Executive, the London Transport 
Executive, the Road Haulage Executive, the Docks and Inland Waterways Executive, 
and the Ulster Transport Authority. The aim of the College is to aid the de- 
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velopment of administrative skill at the highest level. Three times a year it brings 
together some sixty men and women who are already experienced administrators 
and hold responsible positions in quite different walks of life. When they have been 
assembled under the College roof, where they dwell together for about twelve weeks, 
they find that a framework is provided for them which is designed to give opportu- 
nity to develop their own ideas. There are two parts to this framework—the general 
environment of the College and the course of studies itself—and the two are 
cemplementary. 

The College, which is at Greenlands, a large country house on the banks of the 
Thames near Henley, has been adapted to enable work to be done in circumstances 
as free as possible from distracting influences. There are enough means of recreation 
round about to give adequate relief from the intensive course, the house stands by 
itself in pleasant widespread grounds, and the corporate spirit necessary for the suc- 
cess of the College method grows naturally in this environment. 

The program of studies is designed for mature men and women, and is not a 
teaching course in any sense. The College has no doctrine to preach, and there is 
little teaching by lectures. The real aim is to give progressive direction to the 
discussions on which members arriving at the College are anxious to embark among 
themselves, and to enable them not only to interchange their own ideas but to be 
assisted in the process by having readily to hand additional means of informa- 
tion through books, visitors, and visits paid to outside institutions. 

The course is, however, much more than a mere series of discussions. An im- 
portant underlying object is to give members the opportunity of practising, without 
important consequences hanging upon the results, some of the things in which an 
administrator at the highest level requires to be particularly skilled—such matters 
as handling a group of collaborators as distinct from giving orders to a group of 
subordinates; enabling such a group to reach conclusions on controversial subjects 
within a limited time; handling expert advisers in such a way that they provide the 
advice and information that the group requires as distinct from any particular “line” 
that they themselves have to offer; mastering the raw material which has to be 
handled before sound conclusions can be reached, whether that material be obtained 
from documentary or human sources; and putting forward, on behalf of and in 
the presence of others, in conference or before more formal audiences, views resulting 
from group discussion. 

Perhaps the most important part of the work is done in the syndicates of nine 
or ten into which the members of the College are divided. Each syndicate is com- 
posed of men and women whose backgrounds differ as much as possible from each 
other, so that the purpose of mixing experiences may be achieved. Changes of 
syndicate are made, of course, for some subjects, in order to give opportunities to 
members for working with fresh groups. 

This is not perhaps the occasion to detail the subjects which are dealt with in 
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the College course. It may suffice to say that they are designed to throw up as many 
as possible of the major problems faced by administrators at a high level in any kind 
of organization, and, in particular, to give the members the opportunity to use their 
own experience in attempting to find solutions to such problems, as distinct from 


having to rely on written material or secondhand evidence, as is necessary where 


the normal “case method” is employed. 

The essence of the Administrative Staff College is to provide a mixing ground 
for men and women drawn from the higher levels of a wide variety of organizations. 
Those who are sent by the nationalized industries find themselves associated with 
nominees, at their own level of responsibility, from both large and small firms en- 
gaged in private industry and commerce of all kinds, banking, accountancy and 
finance, insurance, the civil service, local government, and the fighting services. The 
only important section of industrial life not yet represented at the College is the 
trade unions, but it has been from the outset the policy of the College to welcome 
them in every session—and, indeed, its work must be to some extent imperfect 


until trade union nominees join in the College courses. 


III 
SomME GENERAL OBSERVATIONS 

In view of the hope that has always been expressed by advocates of nationaliza- 
tion that the process will lead to more efficient conduct of the industries so treated, 
there is natural concern about the general efficiency of these great new organizations. 
It is assumed to be a principal objective of requiring public corporations to establish 
promotion and training schemes that thereby their full efficiency can be fostered. 
The modern doctrine that efficiency cannot be achieved unless those employed have 
a sense of satisfaction in their work is now widely accepted. Opportunities for 
improvement of personal skill and for progress to higher levels of responsibility, 
which training schemes ought to assure, will more than any other one factor bring 
about this sense of satisfaction. 

On the other hand, one must make full allowance for the difficulties that beset 
any attempt to bring quickly into being every ramification of such very large under- 
takings. Although the organizations themselves may be formally set up, it is 
physically impossible to bring about hastily the complex changes which affect the 
thousands of employees and need time to mature. The interval since even the 
longest-established of the post-war public corporations was set up in Great Britain 
is so short that it is not yet possible to do more than outline some of the promotion 
and training arrangements so far partially made and the hopes that are entertained for 
the future. Time is an ingredient in successful organization, and it is far too early to 
claim results from what has been put in hand up to this stage. 

A further matter on which it is too early yet to see any advance is the problem 


of coordination between the training schemes of the various nationalized industries. 
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It is obviously desirable that there should be some coherence of plan. This rests at 
present on such liaison as may be maintained between one nationalized industry and 
another and on the valuable part which is played by the Ministry of Education and 
the Scottish Education Department, who are consulted by the nationalized industries 
about their schemes and can discuss them with knowledge of what is happening in 
other directions. 

One of the subjects of training for management is to produce men and women 
who are efficient in encouraging and controlling the work of others and are familiar 
with, and able to use competently, modern management techniques. Training 
schemes should, of course, cover these matters adequately, and seek to develop in 
trainees the capacity to conduct day-to-day affairs ably and readily and to delegate 
with confidence a sufficiently wide range of duties to those under them. But training, 
or at any rate higher training, has to go a long way beyond that. Those who are 
likely to rise to a high level need to be guided to think about the big problems that 
face the topmost authorities of very large concerns—those in particular that partake 
of the character of national institutions. The higher up in a large organization a 
man or woman is serving, the more common ground there is between the prob- 
lems he or she is facing and those faced by others at comparable level in other big 
organizations; and the more do certain large national issues, which affect in common 
all such organizations, take up the time and thought of those who are directing them. 
Because all nationalized industries are of necessity on a big scale, any training 
arrangements they adopt should anticipate these needs and develop the capacity 
required. 

Problems of the kind referred to are not far to seek. In Great Britain, the 
diminishing number of the population in the working age-groups presents a man- 
power situation in the solution of which the nationalized industries, with their great 
numbers of employees, must perforce play an outstanding part. In the nationalized 
industries, again, is to be found the best laboratory in the country for studying the 
organizational problems peculiar to large-scale undertakings. Further, the method 
by which these public corporations are to be kept effectively accountable to Parlia- 
ment and the public remains to be fully worked out and generally understood. 
Yet again, the means by which such extensive organizations can maintain their 
own internal vitality and the sense of liveliness and individual vigor in all their 
employees demands much study. Moreover, in those undertakings which under a 
national public corporation attain a position of monopoly, the right balance between 
attempts to coordinate every activity on the one hand, and the deliberate fostering 
of internal competition and rivalry on the other, has yet to be achieved. 

Important as these problems are, and necessary as it is that higher training 
schemes should have them in mind, there is one problem on which nationalization 
as a process ought to shed more light than on any other, and that is the possibility 
of reconciliation between the two so-called “sides” of industry, the managerial side 
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and the side represented by the trade unions. It is this objective which is often 
described as “the achievement of a sense of common purpose.” This is a problem 
distinct from “labor relations,” on which there is a separate article in this series. 
It really amounts to the question whether there shall continue to be, emotionally, 
two sides of industry, or whether there is some way by which the world of trade 
unionism can be reconciled, and even in some degree identified, with the manage- 
ment process. 

As with so many great problems the real struggle occurs not only in the rela- 
tionship between organizations but within the individual himself. For example, 
before the nationalization of the British coal industry, colliery managers were whole- 
heartedly identified in their own minds, as well as in those of their subordinates, 
with the managerial “side” of the industry. Since nationalization they remain so, 
but at the same time have become a part of the great human structure serving under 
the National Coal Board, and in the Colliery Managers’ Association they have a 
trade union of their own which negotiates to protect their interests in respect of 
terms of employment. The individual colliery manager, therefore, has now to 
reconcile his outlook as part of the managerial side in the ordinary conduct of his 
work with what may be essentially a trade union attitude to his higher employers. 
This practical difficulty has, of course, faced others in other walks of life, for 
example, foremen in industry and officials at the intermediate levels in the civil 
service and in local government. No complete solution to the personal division of 
allegiance which arises in the man has yet been found, and probably none will be 
found so long as there is no reconciliation between the forces to which the warring 
allegiances are owed. 

The core of the difficulty may well lie in the fact that when a man, hitherto a 

member of a trade union, passes on promotion into a higher level, beyond the sphere 
in which the trade union culls its members, he ceases, in the eyes of his former 
associates, to be a “union man” and enters a class where his outlook is regarded as 
irreconcilable with that of a trade unionist. He has passed, as it were, into a hostile 
camp, to be numbered in future among those from whom attacks on the hard-won 
rights of trade unions are to be expected. It is remarkable that trade unions in 
Great Britain appear not to have yet realized the strength of their own position. As 
Professor G. D. H. Cole puts it: 
Trade unionists, on their side, must learn to be less on the defensive and to have greater 
faith in the impregnability of their Unions, so as not to be constantly in fear of having 
their trade union loyalties insidiously undermined by collaboration with the management 
in pursuit of a common task.'8 


The attempt (if it be one) to provide for trade union participation in the manage- 
“ment process by including at the top, in the membership of the public corporations 


*® Cole, Labor and Staff Problems Under Nationalisation, 21 Por. Q. 160, 169 (1950) 
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themselves, trade union men appointed as such, is inadequate. Such a proceeding 
does no more to effect reconciliation between the managerial and trade union points 
of view within the organization than putting a military cap on a civilian’s head 
would do to turn him into a soldier. The problem arises from an attitude of mind, 


and as training schemes of any kind operate chiefly on the minds of those who par- 
take in them they can do much to expedite a solution. 

Human prejudices and traditional teelings are, however, so strong that a long 
time is bound to elapse before an obstacle of this sort can be successfully surmounted. 
The important thing at present is for its existence to be recognized and for sincere 


efforts to be made on both sides in an atmosphere of mutual confidence to make 
progress towards overcoming it. No doubt great benefits would flow if the trade 
unions wholeheartedly looked on management as the natural outlet and development 
for the trade unionist. There seems to be no good reason why a trade union should 
not look upon its members as growing up through, and flowering in, the higher 
levels of management rather than, as it often seems to do, regarding its most 
promising buds as cut off when they grow above the level of ordinary union mem- 
bership. Why should it not be possible for a man, on promotion above the trade 
union ranks, to be still regarded as keeping his union background? In the respect 
in which it most matters—the make-up of his character as an individual—the back- 
ground stays with him all his life. The notion that holding a different position in 
the organization fundamentally changes his outlook overnight is contrary to human 
nature. A professional man does not lose his professional grounding by taking a 
non-professional post: is it, therefore, too farfetched to suggest that trade union 
experince should be treated as a background qualification just as engineering or 
accountancy is treated as a background qualification? If this came about, the man 
going up into the managerial level with a trade union background would be con- 
sidered as keeping that background throughout his career. Promotion from lower 
levels within the organization would become the natural means of imbuing man- 
agement with a proper sense of the trade union point of view. A reconciliation 
could be thus effected between what have hitherto been described as two sides in 
industry, without the controversy involved in claims for workers’ control. It is a 
corollary, of course, that on the managerial side a trade union background should 
be looked on as an asset just as useful in its way as any other, and that the positive 
desirability of including a proper proportion of persons with that background in 
managerial ranks should be recognized and fulfilled. 

If there is anything in such a hope as this, it is an especially valuable feature of 
the arrangements made for drawing up training schemes in British nationalized 
industries that the trade unions are being consulted at every step on the way. The 
training schemes are the door which should open upon a fair and dispassionate study 
of this great problem and the development of its solution. It is in the nationalized 
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industries above all that the experiment would be most hopefully tried, and a prece- 
dent there established might in due time be successfully imported into private in- 
dustry. 

If the training schemes of nationalized industries can in due course give a lead 
toward the solution even of one or two of the major problems mentioned in these 


concluding observations, they will confer benefits far beyond the confines of those 


industries themselves. No better justification could be sought for the inclusion by the 
British Parliament in nationalization Acts of express and general requirements for 


training and education. 
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LABOR RELATIONS IN NATIONALIZED INDUSTRIES 
WITH PARTICULAR REFERENCE TO THE COAL 
MINING INDUSTRY 


W. KENNETH Gratwick, M.B.E.* 
I 


INTRODUCTION 

The importance of labor relations in industry, whether nationalized or under 
private enterprise, cannot be over-emphasized. The human factor is all important 
and no industry can be expected to prosper unless a firm basis of understanding is 
secured. Reorganization, new machinery, and other technical improvements will 
not bring the desired results if labor relations at all levels are not harmonious. The 
establishment and maintenance of good labor relations call for men of vision and 
experience in securing cooperation and in the long run much will depend on their 
handling of this most difficult problem. 

II 
CoNCILIATION 

One of the first steps in labor relations is to establish conciliation machinery for 
the settlement of terms and conditions of employment. The various Acts’ by which 
certain industries were placed under public ownership imposed a duty on the man- 
agement to set up and maintain joint machinery for this purpose. So far as the 
coal mining industry is concerned the relevant provisions are to be found in Section 
46(1)(a) of the Coal Industry Nationalisation Act, 1946, which is in the following 
terms: 
It shall be the duty of the Board [7.e., the National Coal Board set up under the Act] 
to enter into consultation with organisations appearing to them to represent substantial 
proportions of the persons in the employment of the Board, or of any class of such persons, 
as to the Board’s concluding with those organisations agreements providing for the 
establishment and maintenance of joint machinery for the settlement by negotiation of 


terms and conditions of employment, with provision for reference to arbitration in default 
of such settlement in such cases as may be determined by or under the agreements. . . . 


Machinery for dealing with disputes arising out of wages and conditions of 


employment had been in operation in the coal mining industry at district level for 


*Secretary of the Mining Association of Great Britain since March, 1950. Head of the Statistical 
Branch of the Mining Association of Great Britain, 1936-1946. Senior Director of Labor Relations 
Department of the National Coal Board, 1947-1950. 

* Civil Aviation Act, 1946, 9 & 10 Gro. 6, c. 70, §19(1)(a); Coal Industry Nationalisation Act, 1946, 
9 & 10 Geo. 6, c. 59, §46(1) (a); Electricity Act, 1947, 10 & 11 Geo. 6, c. 34, §53(1)(a): Transport Act, 
1947, 10 & 11 Geo. 6, c. 49, $95(1)(a); Gas Act, 1948, 11 & 12 Geo. 6, c. 67, §57(1)(a); Iron & Steel 
Act, 1949, 12, 13 & 14 Gero. 6, c. 72, §39(1)(a). 
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many years, but it was not until 1943 that machinery for the same purpose was 
established at the national level. 

In 1942 the Government appointed a Board of Investigation” under the chair- 
manship of Lord Greene, then Master of the Rolls, with terms of reference which 
included an instruction to submit recommendations for the establishment of a pro- 
cedure and permanent machinery for the settlement of wages and conditions of 


employment in the coal mining industry. The setting up of a statutory body for 


this purpose however was found to be unnecessary for the reason that, as a result 


of discussions between representatives of the owners and of the workers, it proved 
possible to submit to the Board joint proposals for the establishment of national 
and district machinery based on the principle of collective agreement, and the Board 
of Investigation, impressed by the agreement of the two sides and by the practical 
nature of the proposals, followed them very closely in its Third Report.* The 
agreement was subsequently unanimously approved by the Mining Association of 
Great Britain and the Mineworkers’ Federation and came into operation on May 25, 
1943. 

The National Conciliation Board set up under the agreement consisted of a 
Negotiating Committee and a Reference Tribunal. 

The Joint National Negotiating Committee numbered twenty-two members, of 
whom half were nominated by the owners and half by the workmen. There were 
two chairmen and two secretaries; one of each being appointed by each side. 

The National Reference Tribunal consisted of three permanent members, none 
of whom could be engaged in the coal mining industry, or (save in the case of a 
member of the House of Lords who held or had held high judicial office) a member 
of either House of Parliament. 

The district conciliation agreements were modified in order to conform to a 
uniform basis and, in particular, to make provisions so that national questions, as 
well as district questions likely to affect more than one district, could be referred 
for determination to the Joint National Negotiating Committee or, if the Committee 
failed to agree, to the National Reference Tribunal set up under the national scheme. 
Every district conciliation agreement made provision for the appointment of a 
district referee to decide questions which the district conciliation board could not 
settle. 

The agreement did not lay down procedure for settlement of questions arising at 
individual pits, except when they reached the stage of discussion under district 
conciliation agreements, but it did put an obligation on the national and district 


? Appointed June 5, 1942; issued its first report on June 18, 1942. Report oF THE Boarp oF In- 
VESTIGATION INTO THE IMMEDIATE Waces IssuE IN THE CoaL MINING INDUstry (H. M. S. O., London, 
1942). 

*Tup Report oF THE Boarp OF INVESTIGATION INTO WAGES AND MACHINERY FOR DETERMINING 
Wacrs anp ConpiTions OF EMPLOYMENT IN THE Coat MINING INDUsTRY (H. M. S. O., London, Mar. 15, 


1943). 
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organizations on both sides of the industry to establish better arrangements for 
dealing with pit disputes. 

On January 1, 1947 the coal mines were transferred to the National Coal Board 
constituted under the Coal Industry Nationalisation Act, 1946.* 

The National Union of Mineworkers (formerly the Mineworkers Federation of 
Great Britain) and the National Coal Board desired to adopt the national conciliation 
scheme, which had been in operation since 1943, with such modifications as necessary 
to fit the new situation, and this was done by an agreement dated December 5, 
1946. The district conciliation agreements were revised. Two districts amalgamated 
and three others combined, but even so it was not found possible to bring the district 
organization of the Union into line with the divisional organization of the Board. 
It remained for the Board and the Union to establish uniform pit conciliation 
machinery. 

A number of pit conciliation schemes had been established prior to the vesting 
date in conjunction with the district schemes. These had worked satisfactorily, but 
the opportunity which nationalization provided for making a comprehensive scheme 
for the speedy settlement of pit questions was one not to be neglected. Accordingly 
an agreement was made on January 1, 1947, under which the National Coal Board 
and the National Union of Mineworkers agreed to adopt a pit conciliation scheme 
which is now applied throughout the coal mining industry. 

The principles of this scheme are: 

(1) arbitration failing agreement by negotiation; 

(2) speedy and efficient method of dealing with questions arising at individual 
pits; 

(3) settlement whether by agreement or by arbitration binding on both 
parties and their members; 

(4) district and national questions must be referred to district and national 
machinery respectively. 

There are many questions in disputes arising at a pit, but whether they are of 
minor or major importance there is procedure laid down for reaching settlement. 

The first stage is discussion between the workman or workmen concerned and 
the colliery official who allocates and supervises his work. Failing settlement, then 
within three days discussions take place between the workman or workmen con- 
cerned and the colliery manager or his appointed representative. If no settlement is 
arrived at, and the workman or workmen concerned desire to pursue the matter, 
the latter report immediately to the appropriate trade union official. That official 
has to decide whether the question is of minor importance (7c., affecting an indi- 
vidual workman or a small group of workmen) or of major importance. Should he 
decide that the question in dispute is of a minor character, which might be settled 
with the manager or his representative, he proceeds to have such discussions, but if 


* Coal Industry Nationalisation Act, 1946, §r. 
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he fails to settle within three days he must carry out the procedure which would 
have been followed in the case of questions in dispute of major importance as set 
out in the following paragraph. 

Immediately on receiving the report of a dispute, or upon a decision of the 
trade union branch to raise a question, the trade union official has to make a written 
request to the colliery manager, or where a question is raised by the management 
the colliery manager is required to make a written request to the trade union official, 
for a pit meeting for the purpose of discussing the question between representatives 
of the union and of the management. Such pit meeting must be held within five 
days. 

If the dispute in question remains unsettled at the end of fourteen days from the 
date of request for a pit meeting then that dispute must be referred to the joint 
disputes committee. 

In the event of the joint disputes committee failing to settle the question within a 
period of fourteen days, the joint secretaries of the district conciliation board must 


refer the question for decision to an umpire selected from a panel set up under the 


scheme. 
In the first place the umpire has to satisfy himself that the question is a pit 
question. If in his opinion it is not a pit question he cannot decide the dispute, 


and it must be dealt with under the district conciliation scheme. If, however, in his 
opinion it is a pit question he proceeds to determine it and his decision is final. 

The umpire has two assessors; one nominated by the union, and one by the 
management. 

Thus the comprehensive conciliation machinery is in three tiers—(1) national, 
(2) district, and (3) pit—with provision for arbitration on each tier for settling 
questions arising out of, or connected with, wages or conditions of employment in 
the coal mining industry. A “question” is defined in very wide terms and includes 
a part or branch of a question. 

In most districts there is a panel of umpires from which the umpire to sit in 
any particular case may be either chosen by lot or taken in rotation. In other districts 
there is appointed one umpire only, to whom pit questions are referred if necessary. 

The important point is that the decision in any particular case is in the hands of 
one umpire. This means that it is a clear cut decision. If there were, say, three 
umpires, majority decisions would be inevitable and such decisions might tend to 
lead to dissatisfaction. 

Some districts prefer men of the legal profession as umpires, while others prefer 
men with Academic or professional qualifications, or men with a knowledge of the 
industry. It should not be overlooked that the umpire has two assessors—one 
appointed by each side—to assist him, but the assessors are not allowed to vote upon 
or be parties to the decision. 

The machinery which has been described in the preceding paragraphs covers 
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about go per cent of the employees of the National Coal Board, but under the 1946 
Act® the Board is required to develop conciliation machinery for all sections of its 
employees. There remained managerial grades, clerical staff, junior officials, foremen, 
and those grades in activities other than coal mining. 

The managerial staff had not been members of a trade union. Their salaries and 
conditions of employment had been settled individually, by direct arrangements 
between employer and employee. It was not long however before an organization 
was formed to represent these grades, and in 1947 the Board granted this organiza- 
tion recognition for grades on a level with undermanagers and upward. 

The conciliation machinery which had been established for the general body of 
workmen formed the model for that in respect of the managerial grades. The 
national arrangements were similar and the same National Reference Tribunal was 
appointed. Owing to the fact that prior to nationalization there was no general 
district basis for these grades it was more convenient to have “divisional” instead of 
“district” schemes. The divisions were identical with those of the Board. The 
model “divisional scheme” follows the same pattern as the district schemes. Schemes 
comparable with the pit conciliation scheme are not necessary for this staff. 

As regards clerical staff, there were two unions claiming to represent them at 
area level and below. There was much competition between the unions for mem- 
bership. Clerical workers in most districts were not organized, but in at least one 
district there was a collective agreement prior to nationalization. 

The difficulties in the way of organization were considerable. One Association, 
which had agreements with the previous owners covering groups of collieries, and 
even individual collieries, was comprised of grades from clerk to general manager as 
well as technical staff. This Association was strong only in one district and had not 
been recognized on a district basis. 

While the National Coal Board honored the agreements which existed at the 
vesting day it refused to give the Association national recognition in respect of any 
of the grades in its membership. During the latter part of 1947 this Association was 
merged in the British Association of Colliery Management, with which the Board 
later concluded the conciliation agreement for managerial grades previously men- 
tioned. 

Prior to the vesting date the Board had consulted the Trades Union Congress 
as to which union should represent clerks, but without success. 

The two unions concerned failed to come to an agreement to act jointly, and 
finally the Board entered into separate negotiations on wages and hours of work with 
the unions. 


Agreements were concluded early in 1948. In 1949 an agreement was concluded 
between the Board and the Clerical and Administrative Workers’ Union for clerical 


51d. §46(1)(a). 
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and junior administrative staff at the headquarters in London. Conciliation 


machinery was not established for clerical workers until April, 1951. 

Officials below the rank of undermanager were a very difficult problem. 

In most districts there had been a union representing mainly deputies and these 
district unions formed themselves into the National Association of Colliery Over- 
men, Deputies and Shotfirers, so that the Board was able to give national recogni- 
tion to this organization in respect of deputies. 

It had been the practice in a number of districts for the district unions representing 
deputies to take into their membership overmen and shotfirers in addition to depu 
ties. 

Other unions, however, had overmen and shotfirers in their membership. The 
difficulties of making agreements covering a class or grade of employee when they 
are in more than one union are considerable. In this case it was even more difficult 
as 100 per cent of the class in one district were in one union, while 100 per cent 
of the class in another district were in a different union. Further, there were district 
collective agreements, still in operation, negotiated by the different unions. 

Neither union was willing to give up its members nor was it possible to effect 
an exchange of members so that overmen would be in one union while shotfrers 
would be in another. 

When it became necessary to review the remuneration of these classes the Board 
met the unions concerned and they agreed to act jointly in respect of overmen and 
shotfirers. There is as yet no conciliation machinery throughout the industry for 
overmen, deputies, or shotfirers. 

There still remained the problem of other junior officials and certain foremen 
grades. Their wages and terms of employment varied from colliery to colliery. 
The majority of them were not in a union at all and following nationalization there 
was much competition among the unions for their membership. Except in one 
district there was no union which could claim that it had negotiated and signed a 
district agreement covering them. 

It will take some time for a satisfactory solution to be found to this problem. 
In the meantime their remuneration and conditions of employment were adjusted 
in the divisions, having regard to the need to maintain, or, as the case may be, to 
establish a proper relationship between their wages and the wages of other classes 
and the wages of those supervised by them. Those unions which had received 
recognition at national level were consulted at district level in respect of their mem- 
bers. 

The National Coal Board had acquired coke and by-product plants, briquetting 
plants, brickworks, house property, waterworks, land, and a number of other assets 
which had been owned by the colliery companies or their main subsidiaries, in addi- 


tion to coal industry assets. 
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A considerable number of workmen were employed in these ancillary activities— 
the most important of which were coke and by-product plants. 

There had been no national or district conciliation machinery for these workers 
prior to nationalization as there had been for mineworkers. Three unions were con- 
cerned with these workmen. One withdrew, and a working arrangement was made 
between the other two, under which the National Union of Mineworkers undertook 
to carry out negotiations on behalf of the members of both unions. Conciliation 
machinery for coke-oven and by-product workers was set up in 1948. Again it was 
based on the same lines as that for mineworkers. There are three tiers—national, 
district, and plant. The members appointed to the National Reference Tribunal 
under the national scheme are the same as in the case of the national scheme for 
mineworkers. 

The number of men employed in briquetting plants is not large and the ma- 
chinery set up for them is intended to provide in a simple form for negotiation 
and, if necessary, arbitration on matters relating to wages and conditions of em- 
ployment. There are three unions concerned and they have agreed to act jointly. 
At the national level there is a National Joint Council numbering sixteen members, 
half of whom are appointed by the Board and the other half by the unions. 
The Council acts by agreement between the two sides, each side acting by a simple 
majority. The procedure for settling disputes is entirely different from the coal 
mining scheme. In the event of failure to agree, the question in dispute is referred 
to a form of arbitration to be agreed upon by both sides, and if such agreement is 
not reached, then the dispute is to be referred to the Ministry of Labour and 
National Service, with a view to intervention by a conciliator. If this procedure 
fails, either side of the National Council can request that the question be referred 
to the Industrial Court appointed under the Industrial Courts Act 1919." 

The scheme provides for the establishment at each plant of a procedure for dealing 
with plant questions. No uniform arrangement has been laid down in view of the 
comparatively small number of employees at the plants, and it has been left to the 
representatives of both sides in each division to establish a conciliation procedure 
which will best suit the individual plants in each division, but it must provide certain 
essentials laid down in the national scheme, viz: any question under dispute which 
involves the interpretation of a national agreement must be referred to the national 
machinery, and any other question which cannot be settled at the plant must be 
referred for negotiation between the management and the trade union representatives. 
If they fail to settle, the matter has to be referred to a form of arbitration to be 
agreed between representatives of the Board and of the unions. 

More than half of the workmen are employed at plants in one division, and for 
this reason provision was made for the establishment of a divisional scheme if the 
National Council deemed it necessary. A conciliation board with similar procedure 


®*9 & 10 Geo. 5, c. 69. 
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to that of the National Council was set up in the division concerned. If the concilia- 
tion board fails to reach a settlement the matter has to be referred to a form of 


arbitration, to be agreed between representatives of the Board and the unions. 


In the transport, electricity supply, and gas industries the conciliation machinery 


which existed prior to nationalization was continued, and the problems which the 
National Coal Board had as regards unions were not so considerable. 

There is no doubt that nationalization offered a great opportunity to the trade 
unions. Men who formerly had not felt it necessary to be members of a trade union 
began to think that it was desirable to join. No doubt this was inevitable as many 
felt that the personal touch had gone. 

In the past if a man felt aggrieved he could leave one employer and find em- 
ployment with another in the same industry. Under nationalization he cannot find 
another employer in the same industry as there is only one. 

In theory there should be no stoppages through disputes at all, but in fact in 
the coal mining industry there were about 1,600 stoppages in each of the years 1947 
to 1950." 

These could have been avoided if the workmen had used the conciliation 
machinery. 

It is extremely important that both sides should strictly adhere to the constitu 
tional machinery. Any reluctance to do so by either side undermines confidence. 
It may be said that all the strikes were unofficial; they were not backed by the union. 
Most of them were small, and could only mean delay in reaching a settlement, as 
the Board could not negotiate until work was resumed. The Board is responsible 
for seeing that the conciliation machinery is understood by its representatives 
wherever they may be, but the union also has a responsibility in making the working 
of the machinery known to its members through the districts, the branches, and the 
lodges, as well as disciplining its members to honor awards or decisions made at any 
stage as final and binding. The pit scheme is perhaps the most important part of 
the machinery and its success depends on the confidence which both sides have in 
each other and in the justice of the scheme. 

There was one attempt by discontented and breakaway elements to evade agree- 
ments to which they had been parties. A section of one class of workmen, viz., 
winding enginemen, broke away from the National Union of Mineworkers because 
they felt that their interests were not adequately represented. A new union was 
formed for winding enginemen and this union claimed the right to be recognized 
by the National Coal Board as representing winding enginemen at the national 
level. The Board could not negotiate with an organization outside the conciliation 
machinery, which already provided for winding enginemen, without undermining 
the established machinery and making it completely ineffective. In July 1949 the 


* Nationa Coat Boarp Reports aNp Accounts 35, par. 168 (1948): id. at 8t, par. 311 (1949): 
id. at 51, par. 233 (1950). 
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breakaway union reported to the Minister of Labour that a dispute existed between 
them and the Board. The dispute was referred to the National Arbitration Tri- 
bunal—a body set up under the Conditions of Employment and National Arbitra- 
tion Order No. 1305 of 1940—and, on the question of recognition, the National 
Arbitration Tribunal’ endorsed the finding® of a previous Court of Inquiry that 
the wages and conditions of winding enginemen should be settled by means of 


the conciliation machinery set up by agreement between the Board and the National 
Union of Mineworkers. It would seem that this matter is one of internal organiza- 
tion of the union and it is to be hoped that the union, realizing the fundamental 
principle which is at stake, will be able to arrive at a solution satisfactory to all 


winding enginemen. 
lll 
NEGOTIATION 

In order to understand the wage position in the various coalfields on January 1, 
1947, when the coal mining industry was transferred to public ownership, it is 
necessary to give a brief summary of past arrangements. 

For many years wages had been regulated by separate agreements negotiated in 
the twenty-one districts into which the coal mining industry was divided for this 
purpose. 

While there were some conditions of employment, other than wages, operating in 
a district which were also covered by a district agreement, there were others, such 
as coal allowances, which were often governed by agreements at an individual colliery 
or group of collieries. An astonishing number of variations are to be found in these 
colliery agreements relating to the supply of coal to miners as regards quantity, price 
(if any), and conditions attaching to the concession. 

The basis rates for the various classes of workmen on day wages were determined 
in each district and these operated as minimum rates. The basis rates for piece- 
workers were settled at the individual collieries in order that the local physical 
conditions and methods of work could be taken into account. 

The district agreements provided that the percentage addition to basis rates in 
any given period should be calculated by applying a formula to the results of colliery 
working in a past period. Thus, for example, the percentage addition to basis rates 
in March might be based on the results in January, that in April on the results in 
February, and so on. 

The formula was based on the principle, which was common to all districts, of 
sharing in agreed proportions the “surplus proceeds” (z.e., the difference between 
proceeds and costs other than wages) between wages and profits. The ratio between 


* National Arbitration Tribunal Award No. 1340, issued on Oct. 10, 1949. 

* Report or a Court or Inquiry (CONSTITUTED BY THE MINISTRY OF LABOUR AND NATIONAL SERVICE 
UNDER THE INDUSTRIAL CourTs ACT, 1919) INTO A DISPUTE BETWEEN THE NATIONAL Coat BoARD AND THI 
NationaL Union or Coiuiery WinpING ENGINEMEN (Jan. 24, 1948). 
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wages and profits was 85:15 in most districts and although it was slightly different 
in a few districts the average over the country as a whole was approximately 85:15. 
It is necessary to add, however, that each district agreement laid down a certain 
minimum percentage addition to basis rates below which the level of wages could 
not fall. 

Under these ascertainments the wages payable in each district therefore varied 
according to the capacity of the district to pay except in those districts where the 
results of colliery working were such that the wages payable were at the minimum 
percentage addition to basis rates provided by the district agreement. 

In March 1940 a national agreement was made under which it was agreed that 
the district wage arrangements should continue to operate during the war, subject 
to mutually agreed alterations, but increases of wages necessary to take account of the 
special conditions arising out of the war, and particularly the increased cost of living, 
should be dealt with on a national basis by means of uniform flat-rate additions. 
The flat-rate additions were determined by a formula based on the cost of living 
index figure published by the Ministry of Labour.® The cost of these additions was 
deducted from the balance available for wages in each district thus reducing pro 
tanto the percentage addition to basis rates payable in those districts which were 
paying wages above the minimum. The effect, therefore, was to increase only the 
minimum wages payable, by the amount of the flat-rate addition. 

Circumstances arose during the war which made it imperative, in order to pre- 
serve peace in the industry, to grant further increases on a national basis by way of 
flat rates, all of which were treated in the district ascertainments in the same way 
as the first war advance which varied according to the formula based on the cost of 
living index figure. 

In May 1941 the Essential Work (Coalmining Industry) Order’? came into opera- 
tion. This Order provided for the payment of a guaranteed wage, in respect of 
every week, to every workman who during his normal working hours was (a) 
capable of and available for work, and (b) willing to perform reasonable alternative 
work when his own work was not available for him. 

In June 1942 as the result of the Report of the Board of Investigation into the 
Wages of the Coal Mining Industry" the principle of a national minimum weekly 


wage was accepted and minimum weekly wages, which included the value of allow- 
ances in kind, were fixed for adult underground and adult surface workers respective- 
ly. Later national minimum weekly wages for those under 21 years of age were 
granted by awards of the National Reference Tribunal and the minimum weekly 


* Cost of living index figure (July, 1914 = 100), published monthly in the Ministry of Labour Gazette. 


The figure was discontinued in June, 1947. 
19S. R. & O., 1941, No. 707; amended by S. R. & O., 1941, No. 2008; 1941, No. 2096; id., 1942, 


No. 1847; 1943, No. 180; and 1943, No. 505. 
12 Report oF THE Boarp OF INVESTIGATION INTO THE IMMEDIATE Waces Issur IN THE Coat Mrinine 


INpUsTRY, Op. cit. supra, note 2. 
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wages for adults were increased. These latter, by telescoping the lower rates then 
operating, resulted in a serious disturbance of the relativity of the wage scale in many 
districts. The unrest which this caused was so serious that the owners and workers 
commenced negotiations in the various districts with a view to granting increases to 
iron out the anomalies which had been created. 

The Government, however, stopped these negotiations and put forward to both 
sides of the industry certain proposals for the stabilization of wages other than 
changes due to the cost of living. These proposals were ultimately embodied in an 
agreement made between the Mining Association of Great Britain and the Mine 
workers Federation of Great Britain in April 1944. This agreement suspended the 
district ascertainments for the duration of the agreement. It also provided that 
during the currency of the agreement no variation would be sought by the parties 
in the rates awarded in the existing operative awards of the National Reference 
Tribunal or district conciliation machinery or in district rates as modified by the 
agreement. Further, no application for alterations in wage rates at a pit could be 
made other than those normally made in respect of changed methods or conditions 
of working in accordance with custom or agreement existing in the district. In 
short, it stabilized wages for a period of at least four years as the agreement could 


not be terminated before June 30, 1948. 
It was not surprising, in view of what has been said, that in January 1947 wages 
in the various districts ranged over a considerable scale with the highest wages 


being paid in those districts which were the most profitable. 

Agreements made between the National Union of Mineworkers and the Mining 
Association of Great Britain, and between constituent associations of the National 
Union of Mineworkers (formerly the Mineworkers Federation of Great Britain) and 
associations of employers, and settlements made under the established conciliation 
machinery were carried over by the Board on January 1, 1947 subject to an important 
modification of the April 1944 agreement. 

The modification raised the ban on seeking alterations in the rates awarded by 
the National Reference Tribunal and enabled the Board and the Union to enter 
into national agreements on wages. It also allowed applications for alterations in 
wage rates at a pit to be made after a period of six months following the establish- 
ment of pit conciliation machinery. This machinery was established on January 1, 
1947 and so applications for alterations in wage rates at a pit could be made as from 
July 1, 1947. 

The way was now open for negotiation on a national basis. The National Union 
of Mineworkers pressed strongly for the introduction of a five-day week. Early in 
1946, discussions about the possibilities of the five-day week had taken place between 
representatives of the Union and the Ministry of Fuel and Power with the result 
that the Minister of Fuel and Power announced in the House of Commons in June 
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iyg6'~ that the Government had no objection to its introduction provided that it was 
properly organized and the country’s needs of coal were met. 

The Reid Report’* had recommended that there was a strong case for introducing 
a five-day week of eight hours a day (z.¢., an increase of half an hour per day). 

The National Coal Board decided that negotiations should be commenced soon 
after the vesting date (i.e., January 1, 1947) on the conditions which should be 
applied in a five-day week so that the output which the country needed would be 
forthcoming. The claim of the Union was that while there should be a reduction 
in the normal working week to five days there should be no reduction in wages. 
After long negotiations it was finally agreed that the five-day week should commence 
on May 5, 1947. The agreement" provided for the working of five full shifts 
of 7% hours plus one winding time’® for underground workers. This meant no 
increase in the length of the shift except at some collieries where it had been 
customary to work shorter hours on certain afternoon or night shifts. 

As regards surface workers, the normal working week became one of 42!/, hours 
(exclusive of mealtimes) in five full shifts of 84 hours except that if under an 
existing district agreement the normal working week had been less than 42! hours 
then that should continue spread over five days. 

The hours of surface workers previously had varied considerably, not only in 
respect of the normal week but also daily. Those manipulating coal on the sur- 
face had often worked different hours from other surface workers as their work 
was geared to production. On the average it meant a considerable reduction in 
weekly hours although certain workmen had to work a little longer on each of the 
five days. 

In order to get the output which was needed it was necessary to increase the 
weekly output and accordingly it was provided that there should be a reassessment of 
tasks on the basis of a fair day’s work for each man concerned. It had previously 


been the practice at certain collieries for workmen to leave the pit before the end of 
the shift if their task had been completed, but with a five-day week customs such as 
this had to be abandoned. The response on the whole was disappointing. 

The question of wages was exceedingly difficult. Some workmen had worked 
six shifts per week, others six and five in alternate weeks, while others had worked 
various combinations of six and five, and some only five per week. Finally it was 
agreed that a workman who worked his five full normal shifts should receive a bonus. 


2 424 H. C. Des. 1322, 1325 (5th ser. 1946). 

™ Report oF THE TECHNICAL Apvisory COMMITTEE ON CoaL MINING (Mar. 1945), CmMp. No. 6610 
(1945). 

1 Narionat Coat Boarp ANNUAL REPORT AND STATEMENT OF AccoUNTS FoR THE YFAR ENprp Dr- 
CEMBER 31, 1947, 197-200, App. IV (1948). 

18 “Winding time” is the time spent either in lowering the whole of a shift of workmen into the pit 
or raising them again. The winding time in Great Britain averaged over the whole of the collieries is 
about half an hour. The hours underground bank to bank are therefore about eight hours per shift. 
The average working time at the coal face (less breaks) is about 61/4 hours per shift. 
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In the case of a workman paid a daily wage the amount of the bonus was his 
average day wage while in the case of the pieceworker it was 16 per cent of his 
earnings in his five shifts. The bonus is conditional on attendance throughout the 
five full shifts. 

Any work performed outside the normal working week was paid at overtime 
rates. The “weekend” period was increased from three to four shifts. The overtime 
rates were increased from time-and-a-third to time-and-a-half while weekend rates 
were increased from time-and-a-half to double time. The net result was an increase 
in wages which fell unevenly not only on various districts but on certain workmen 
at collieries within a district. Some workmen on the minimum received no increase 
at all in their wages for a normal working week. The wage structure had become 
even more complicated. 

This was an agreement which was bound to cut across some district or local 
customs but they had to go if the national agreement was to be maintained. Dith- 
culties arose over increasing the tasks, adjusting the hours of certain grades of sur- 
face workers, and many other matters. While all these should have been settled 
by means of the established conciliation machinery, unfortunately there were stop- 
pages resulting in a loss of $00,000 tons.!® 

It soon became clear that the output needed would not be obtained and after 
long negotiations a settlement was reached providing for organized overtime working 
of either (1) a sixth shift which might be shorter than a normal shift but in no 
case less than 6 hours plus one winding time for underground workers, or (2) an 
extra half-hour per day on each of the five normal shifts, or (3) both (1) and (2) 
having regard to local circumstances. Arrangements were accordingly made in the 
divisions in the early part of November 1947. The agreement terminated on April 
30, 1948 but was then renewed for a period of twelve months. Further annual 
renewals were made in April 1949 and April 1950. 

The provisions of the five-day week agreement, however, continued to operate. 
The extra hours worked whether on each day or by means of an additional shift 
were paid for at the appropriate overtime rate. 

The Reid Report'’ had stressed that one of the advantages of the five-day week 
was that it left the weekend free for repair and maintenance work. That advantage 
has been lost for the reason that with few exceptions the “organized overtime” has 
been worked by way of a sixth shift at the weekend. 

In October 1947 the National Union of Mineworkers submitted a claim for a 


general increase in the wages of underground and surface workers. The Board 
however took the view that a general increase could not be justified, but that they 
would consider the wages of the lower paid workers. After further negotiations it 


2© NationaL Coat Boarp ANNUAL REPORT AND STATEMENT OF ACCOUNTS FOR THE YEAR ENDED De- 


CEMBER 31, 1947, OP. cif. supra note 14, at 17, par. 71. 
‘7 Report OF THE TECHNICAL Apvisory ComMMITTEE ON Coat MINING, op. cit. stpra note 13, at 125, 


par. 743. 
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was agreed that the minimum weekly wages should be increased to {5.15.0. for 
adult underground workers and to £5.0.0. for adult surface workers. The minimum 
wages for those under 21 were increased proportionately. Day-wagemen received 
increases of up to 2/6d. per shift (underground) or 1/8d. per shift (surface) provided 
that the revised rates did not exceed fixed “ceilings.” 

The result was that while the men in lower paid districts with high costs and 
with little or no profit received substantial increases many of those in the higher 


paid districts with low costs and high profits received little or no advance. 


It was however loyally accepted in the latter districts but how far this kind of 
agreement will be accepted in the future is doubtful. 

It is impossible to raise every district up to the highest. The cost would be 
prohibitive. The answer must be to reduce costs by increasing productivity per man 
in the high cost districts. Natural conditions may be a factor working against this 
and while the costs may never be reduced to the low level of some districts there is 
room for a substantial increase in output per man, per shift and per annum, which 
would result in substantial savings in costs. It seems clear that a simplified wage 
structure can only be developed gradually. The first step towards this end was made 
in June 1948 when an agreement was signed on the classification, grading, and rates 
of wages of craftsmen who represent about 5 per cent of the workers employed in 
the industry. 

One or two district agreements had classified craftsmen and graded them but in 
most district agreements tradesmen were only classified according to their trade 
without any grading. 

The district rates were often not the same for all trades. In a few districts there 
were no district rates for these classes in existence; the rates had been determined at 
individual collieries according to local circumstances. The result was that prior to 
the national agreement of June 1948 the variation in rates payable to craftsmen was 
considerable. This agreement scheduled those classes of workmen to be regarded 
as skilled craftsmen. It provided for two grades, namely, Grade I (fully skilled) 
and Grade II (others). 

It was a difficult task to classify and grade the workmen colliery by colliery 
but, with goodwill on both sides, the appropriate representatives of the Board and 
the union in each of the divisions completed it before the end of year, except in 
one division where agreement was finally reached early in 1949. 

A number of other national agreements have been made, e.g., wages for certain 
grades and holidays with pay, but one agreement providing for the deduction of 
union contributions from the wages of the union’s members is of particular interest. 
It was only concluded after prolonged negotiations. 

When the request for the deduction of union contributions was made to the 
Board by the National Union of Mineworkers at the beginning of 1948, the Union 
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stated that they desired a national agreement which would provide that member- 
ship of the Union should be a condition of employment. 

Immediately prior to nationalization in some districts this had been a condition 
of employment but in others no such condition had been imposed although it was 
understood that colliery officials would encourage workmen to join a union. 

To grant the request would have meant a “closed shop” and those workmen who 
did not join a union would have to be dismissed. As there was now only one em- 
ployer for the whole industry the workmen would not only be dismissed from their 
job but from the industry. Further, if the union expelled a workman from mem- 
bership, the Board would be compelled to dismiss him although in all other respects 
he was a satisfactory employee. 

The Board refused to enter into such an agreement but agreed to a procedure 
for the deduction of trade union contributions which came into operation in the 
majority of districts early in 1949. j 

It is of interest to note that in at least one district the local union has not asked 
the division to put this practice into operation. The individual continues to pay his 
union dues to the branch treasurer and presumably the local union feels that this 
method retains a closer contact with its members. 

In October 1950 the national weekly minimum for adult workers was increased by 
5/- per week to £5.5.0 for surface workers and £6.0.0. for underground workers. 
These minima however include the value of allowances in kind. The allowances 
in kind are free houses or rent allowances in lieu thereof and free or cheap coal. 
The value agreed in the various districts for this purpose however is only a nominal 
one representing a third or even less of the real value. 

This is a very real difficulty in the way of revising the wage structure. The 
unions have rejected an offer by the Board to pool the total tonnage and receipts 
of miners’ coal and share the pool in a uniform manner to be agreed. 

It had been proposed that the quantity, the price, and conditions of entitlement 
should be governed in the future by a national agreement on miners’ coal superseding 
all existing pit or district agreements. 

The most the Union offered to do was to endeavour to persuade those districts, 
where workmen received more than a certain minimum quantity, to give up a small 
portion of their entitlement for workmen in two districts where it had not been the 
practice to grant miners’ coal. The Union, however, could not get the support of 
the workmen in those districts which would have to contribute an: accordingly 
the scheme had to be abandoned. 

Many of the existing pit or district agreements on the supply of miners’ coal 
were made many years before the advent of pithead baths, and in many cases today 
the quantities to which the recipients are entitled are far in excess of what would 
be needed for ordinary requirements. In some districts there are agreements under 
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which tonnage not taken can be sold back to the colliery at a price not much less 
than the pithead price. 

The problem has been tackled in Scotland with partial success in that agreement 
has been reached on quantity per annum. Those entitled to coal at collieries with 
pithead baths will receive less than those at collieries without pithead baths. 

It would seem clear that agreements in all divisions on these lines at least are 
long overdue, but there is no doubt that it would be beneficial in the long run to 
have a national agreement regulating the supply of miners’ coal even if, as a first 
step, it was only on the principles to be applied. 

As time goes on this question will assume more importance in view of the 
contemplated transfers of workmen from one colliery to another. Further, more 
and more collieries are being equipped with pithead baths and the difficulty of 
reaching a solution will then increase. 

It is an important matter from the point of view of labor relations. The anomalies 
are considerable and no strong case can be made out to justify them, bearing in mind 
particularly that there is only one employer. 

It is clearly unsatisfactory for the wages and conditions of employment of work- 
men to be governed by so many different agreements. 

National agreements which have to be superimposed on district agreements are 
liable to appear unnecessarily complicated to workmen in a particular district for 
the reason that certain items which are mentioned to cover the position in other 
districts have no meaning at all in that particular district. The agreements which 
have been made by the Board have lessened the wide differences which existed 
in rates of wages by day-wagemen as between districts. 

From the point of view of labor relations the maintenance of the relationship 
between the rates of wages of the various classes of workmen at a colliery and in the 
same district is extremely important. The trouble is that these relationships are 
not the same in each district and since nationalization there has been a tendency, 
not only on the part of the unions, but also on the part of the workmen, to look 
rather more at the position of similar classes of workmen in other districts with 
the result that dissatisfaction ensues. 

IV 
ConsuULTATION 

The various acts by which certain industries were placed under public owner- 
ship imposed an obligation on the management,'*® except in those cases where 
satisfactory machinery was already operating, to enter into consultation with the 


appropriate organizations representing the workmen in order to establish and main- 
tain machinery for joint consultation on questions relating to the safety, health, 


18 Civil Aviation Act, 1946, §19(1)(b); Coal Industry Nationalisation Act, 1946, §46(1)(b): Electricity 
Act, 1947, §53(1)(b): Transport Act, 1947, 805(1)(b): Gas Act, 1948, §57(1)(b); Iron and Stee! 


Act, 1949. £39(1)(b). 
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and welfare of employees and on the organization and conduct of the operations in 
the industry and also on other matters of mutual interest. 

As regards safety and health it should be emphasized that the human factor is all 
important. If common agreement can be achieved on measures to prevent accidents 
and to safeguard health there is more chance of success. A good consultative com- 
mittee can do much in this direction and raise the standard of self-discipline on the 
part of the workmen themselves in complying with safety regulations and local rules. 

In the coal mining industry consultative machinery has been set up at all levels— 
national, divisional, area, and colliery. The Chairman of the National Coal Board is 
Chairman of the National Consultative Council, the divisional chairman of the 
divisional council, the area general manager of the area council, and the colliery 


manager of the colliery consultative committee. 

Questions relating to wages, terms and conditions of employment, and other 
matters which are properly the subject of negotiations between organizations of 
employers and workmen under the conciliation machinery are excluded from the 


scope of the consultative machinery. 

At the colliery level experience has varied. Some committees have been very 
successful, others, however, have failed either owing to lack of leadership from the 
management or to insufficient support from the workmen. 

A better understanding of consultation will no doubt develop in time. It is 
important that it should have the backing of the union at all levels as, without this, 
success is impossible. 

The Board's plan for the future development of the coalfields involves the closing 
down of a number of uneconomic collieries, the reorganization or reconstruction of 
others in whole or in part, and the sinking of new pits. Inevitably this will mean 
that some workmen will be surplus to requirements but the great majority will be 
found jobs at other collieries. In some districts it will mean the transfer of workmen 
to collieries many miles away. The housing and social problems will be considerable. 

In such matters as these it is vital that there should be the fullest consultation with 
the appropriate unions as only with the cooperation of the workmen can the best 
possible results flow from these plans. 

V 


CoNCLUSION 


Complete conciliation machinery has been established for over go per cent of 
the employees in the industry but that in itself is only the beginning. The Board 
and the appropriate trade unions have shown their faith in it. So have many of 
the workmen but there are still some who resort to strike action (not backed by the 
unions) which can only produce negative results as negotiations cannot proceed until 
work is resumed. It is the responsibility of the unions to see that their members 
fully understand the agreed procedure for settling disputes. 
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As regards negotiation the unions have made it clear that they desire national 
agreements, but so far there has been little sign that they have appreciated that many 
local or district customs cannot be perpetuated under such arrangements. It would 
seem that some of those customs will have to go. 

Another point which would seem worth consideration is the desirability of con- 
solidating many of the existing agreements. No doubt workmen who have been 
in the industry for many years understand which agreements, or parts of agreements, 
governing their wages and conditions of employment apply to them. On the other 
hand new entrants must find the position extremely complicated. Questions fre- 
quently arise as to which agreement is to prevail on a particular point. 

Improvements in the wage structure will have to be developed gradually but the 
unions themselves have a responsibility in this matter and they could make a useful 
contribution to this end. 

Joint consultation exists for improvements in production, health, safety, and wel- 
fare under which a workman can feel that he is playing his part in the more efficient 
performance of his work and is making his contribution to the solution of problems 
affecting his own colliery and the industry as a whole. 

The machinery which has been set up for the purpose of creating good labor rela- 
tions is not in itself sufficient. It is the spirit which counts and that will be fostered 


only by inspired and sympathetic leadership. 








PARLIAMENTARY, MINISTERIAL, AND JUDICIAL 
CONTROL OF NATIONALIZED INDUSTRIES IN 
GREAT BRITAIN 


CHaRLES WINTER* 


In establishing a series of public business corporations, care has been taken to 
allot them a suitable status in the constitution and in fixing that status a carefully 
adjusted system of controls has been devised. These controls have been established 
in relation (a) to Parliament which is responsible for the creation of the particular 
corporation; (b) to the minister designated by Parliament as ultimately answerable to 
Parliament for the working of the corporation; and (c) to the judiciary in connection 
with its task of interpreting and enforcing the law of the land. 


I 
PARLIAMENTARY CONTROL 
A. The Creating Statute 


The first opportunity for determining the extent of parliamentary control over a 
public corporation occurs in the consideration of the bill which when passed by 
Parliament becomes the creating statute defining the scope of the activities en- 
trusted to the public corporation whether as a body with paramount power (such 


as the National Coal Board), or as a central body aided by ancillary area organiza- 
tions (such as the British Transport Commission with its six Executives responsible 
for railways, docks, and inland waterways, road passenger transport, road haulage, 
hotels, and London transport; the British Electricity Authority with its fourteen 
area boards; and the Gas Council with its twelve area boards), or as a central 
body holding the securities of subsidiary publicly owned companies (such as the 
Iron and Steel Corporation). The usual stages in the preparation of a bill are the 
formulation of instructions by the state department concerned for submission to the 
parliamentary counsel who drafts the bill which is introduced in the House of 
Commons by the responsible minister. In its passage through that House and 
subsequently through the second chamber, the House of Lords, there is opportunity 
for discussion by the members of those Houses and they share the responsibility for 
fixing the scope of the activities of the corporation set up to control the particular 
business or industry and the powers of any subsidiary corporations needed for that 
purpose. 

* LL.M. (London), of Gray's Inn, Barrister-at-law. Member of the Council of the Institute of Public 
Administration and Chairman of the Publications Committee of the Institute. Author, CHILDREN AND 
Younc Persons Unver THE Law (London, 1949); THe Avoption Act 1950, ANNOTATED (London, 1951). 
This article is part of the relevant chapters of the author's book on Public Business Corporations, now 


in course of preparation. It is included in this symposium by the kind permission of the publishers, 
Stevens and Sons, Ltd., London. 
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An examination of the Coal Industry Nationalisation Act, 1946," which may be 
regarded as the model for the creation of a public business corporation, reveals the 
main principles applied by Parliament for the control of the corporation. Under 
that Act the National Coal Board is established and its main duties are defined, 
namely, to work and get coal in Great Britain, to secure the efficient development of 
the coal-mining industry, and to make supplies of coal available in such qualities 
and quantities and at such prices as are best calculated to further the public interest. 
The Board is also to secure the safety, health, and welfare of its employees and 
utilize their practical knowledge and experience in the organization and conduct of 
operations; and to balance revenues against outgoings on an average of good and 
bad years. 

The powers of the responsible minister (the Minister of Fuel and Power) in rela- 
tion to the Board are carefully defined. He is to give the Board directions of a 
general character as to the exercise of its functions in matters appearing to him to 
affect the national interest. The Board in framing programs of reorganization or 
development involving substantial outlay on capital account and in exercising 
its functions as to training, education, and research is to act on lines settled with 
the approval of the Minister. The Board is to furnish the Minister with informa- 
tion (including returns and accounts) required by him with respect to the property 
and activities of the Board. 

Consumers’ councils are set up and provision is made for the consideration of 
their reports by the Minister. The Minister is empowered to give the Board di- 
rections for the remedying of defects notified to him by the councils. The councils 
are to make annual reports to the Minister and their reports are to be laid before 
Parliament. 

The transfer of assets to the Board and the payment of compensation therefor is 
carefully regulated. Financial provisions deal with advances by the Minister to the 
Board, the borrowing powers of the Board, the establishment of a reserve fund, the 
keeping and auditing of accounts, and the issue of stock. 

The Board is to establish machinery for the settlement of the terms and conditions 
of employment of its employees. It is not to be exempt from taxation. It is to make 
an annual report to the Minister and he is to lay the report before Parliament. 

Further considerations arise in connection with later statutes affecting other in- 
dustries. One important feature is the establishment of ancillary area organizations 
with separate corporate existence to work in conjunction with the central body. 
Thus, under the Transport Act, 1947,” Section 5, public authorities known as Execu- 
tives are authorized to assist the British Transport Commission in the discharge 
of its functions. Six Executives have been appointed under this authority, viz., 
the Railway Executive, the Docks and Inland Waterways Executive, the Road 
Passenger Transport Executive, the Road Haulage Executive, the London Transport 


19 & 10 Gro. 6, c. 59. #10 & 12 Gro. 6, c. 49. 
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Executive, and the Hotels Executive. Under the Electricity Act, 1947,* Section 1, 
fourteen Area Electricity Boards have been set up to deal with the distribution of 
electricity supplies under the Central Electricity Authority which is responsible 
mainly for the generation of the electricity supply. Under the Gas Act, 1948,* twelve 
Area Gas Boards are the dominating authorities for the supply of gas in their 
respective areas and they are assisted by the Gas Council which acts as a co-ordinating 
authority. Under the Iron and Steel Act, 1949,” the Iron and Steel Corporation 
functions as a company holding the securities of some ninety-six subsidiary com- 
panies engaged in working iron ore and producing steel. 

The interests of consumers are protected in the case of transport by the establish- 
ment of a Central Transport Consultative Committee for Great Britain and by 
Transport Users Consultative Committees set up for such areas as the Minister of 
Transport may direct.® In the case of electricity and gas, a Consultative Council is 
established for each of the subsidiary areas." For iron and steel, there is set up the 
Iron and Steel Consumers’ Council, which is empowered to appoint committees to 
consider matters affecting the interests of particular classes of consumers.* 

The compilation and review of charges schemes assumes particular importance in 
the case of the transport industry and a special tribunal—the Transport Tribunal— 
has been created to deal with that subject.® In regard to electricity, the scope of the 
manufacturing powers of the British Electricity Authority in respect of electrical plant 
and fittings is limited to supplies for the home market,’® and the obligation to supply 
electricity to railways for purposes of haulage or traction is made a responsibility of 
the Authority and is subject to ministerial regulations fixing the terms and conditions 
of that supply."? As regards transport, restrictions are placed on the carriage of goods 
for hire or reward otherwise than by the British Transport Commission. This particu- 
larly affects holders of A or B licenses’* who need a permit from the Commission if 
their vehicles operate at a distance of more than 25 miles from their respective operat- 
ing centers.'* In respect of iron and steel, persons engaged in iron or steel production, 
their businesses not having been acquired by the Iron and Steel Corporation, are 
(with exceptions for businesses already in existence on November 24, 1949) not 
allowed to carry on their activities without a license from the Minister of Supply 
if their annual production amounts to 5,000 tons or more.'* In the case of the new 
development of carbonization, provision is made for consultation between the various 
bodies affected, viz., the National Coal Board, the Gas Council, the Area Gas Boards, 
and the Iron and Steel Corporation.’® 


S10 & 11 Geo. 6, c. 54. “11 & 12 Gro. 6, c. 67. 512 & 13 Gro. 6, c. 72. 

* Transport Act, 1947, §6. 7 Electricity Act, 1947, §7; Gas Act, 1948, §9. 

*TIron and Steel Act, 1949, §6. * Transport Act, 1947, pt. V. 1° Electricity Act, 1947, §2(3). 

11d. $49. 

12 Holders of A licenses carry goods of other persons, and holders of B licenses carry their own 
goods as well as those of other persons. 

18 Transport Act, 1947, §§52-55. Tron and Steel Act, 1949, §§29, 30. 

18 See Gas Act, 1948, §§8 and 51; Iron and Steel Act, 1949, §47. 
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The control exercised in relation to the bill for the creating statute takes the 
form of amendments to the bill moved either by or on behalf of the minister 
concerned as a result of criticism expressed in debate or sometimes secured by a vote 
of the House of Commons or the House of Lords in spite of the attitude of the 
minister. Where strong views are expressed by members of either House, the min- 
ister frequently makes concessions in order to secure the passage of the bill, and 
Parliament as a whole thus takes responsibility for framing the general policy in 
regard to the scope of the activities allotted to the corporations brought into being 
by the creating statute. 


B. Consideration of Annual Reports of Corporations 


The standard provision as regards annual reports of public business corporations 
is that the particular corporation shall at the end of each financial year report to the 


appropriate minister on the exercise and performance of its functions and on its 
policy and programs, and the minister is under obligation to lay a copy of every 
such report before each House of Parliament. The report is to set out any direction 
given by the minister to the corporation unless he has notified the corporation his 
opinion that it is against the national interest or in some cases (e.g., electricity, trans- 
port, gas, iron and steel) against the interests of national security to do so."* In the 
case of the Iron and Steel Corporation, a direction can also be omitted from the 
report if the minister accepts the contention of the corporation that it is contrary to 
the commercial interests of the corporation to publish it. 

Particular attention has been paid by the major corporations to the need for 
publishing substantial reports in fulfillment of the statutory requirement, the more so 
as the reports are presented to Parliament and opportunity is afforded by the Gov- 
ernment for general debates on their contents. The National Coal Board set the 
example of what a report should contain in its second report of 1948 and that 
example was followed by the British Transport Commission and the British Electric- 
ity Authority. These reports contain from 300 to 400 pages in octavo book form, 
about one-half consisting of well compiled chapters setting out the progress made in 
connection with the various activities of the corporation, together with its organiza- 
tion and plans for development, and the second half containing the yearly accounts 
and appendices giving general statistics in relation to the work of the corporation. 
These reports are reviewed in the press and members of both Houses of Parliament 
study them in readiness for the debates thereon. The inauguration of a number of 
public corporations by Parliament dominated by a socialist government has taken 
place during a difficult period of post-war economic fluctuations, and criticism of their 
working has been freely expressed by members of both Houses of Parliament mainly 
because many of the corporations have not been able to show trading profits or to 
avoid increased charges for their products or services. There has been an insistent 


*® Coal Industry Nationalisation Act, 1946, §54; Transport Act, 1947, §4; Electricity Act, 1947, §8; 


Gas Act, 1948, §10; Iron and Steel Act, 1949, $4. 
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demand for the setting aside in Parliament, particularly in the House of Commons, of 
adequate time for debate of each of the yearly reports of the respective corporations. 

When the first annual report of the National Coal Board for the year 1948 was 
considered in the House of Commons,'* the then Minister of Fuel and Power (Mr. 
Gaitskell) commented on the relationships between Parliament, the Minister, and 
the Board, stressing the fact that the powers of the Minister were limited in relation 
to the affairs of the Board, the Minister being accountable to Parliament for the way 
in which he discharged the powers conferred on him and for anything done by 
civil servants acting in his name and subject to his authority. He pointed out that 
the creating Act conferred two kinds of powers on the Minister, viz., (a) specific 
powers as regards capital investment, research, training, education, and health and 
safety of the workers and, on the financial side, direction of capital charges and 
interest, form of accounts, and appointment of auditors; and (b) general powers, 
first as to direction in matters affecting the national interest and secondly as to the 
appointment of members of the Board. The Minister would thus be responsible for 
the use made of his specific powers and, in relation to the general powers, he would 
be answerable for the general success or failure of the enterprise but not for the 
day-to-day management and administration of the industry by the Board or the 
operations of the Board in the provision and selling of coal or the management of 
ancillary activities. He concluded that, if, after consideration of the annual reports 
of the Board, Parliament considered that the Board had seriously failed to carry 
out the duties and functions imposed upon it, Parliament could call the Minister to 
account for failure to appoint suitable members to the Board or to issue suitable 
general directions to the Board. In the last resort, Parliament could, by legislation, 
alter the powers and functions of the Board. 

This represents the constitutional position as regards the relationships discussed. 
Otherwise, debate on an annual report of a public corporation provides an occasion 
for the review by Parliament of the affairs of the corporation in some such manner 
as once a year the shareholders of a company discuss the report issued by the com- 
pany directors. Where constructive criticisms are made in the course of the debate, 
the minister concerned can take cognizance of them and at a suitable time bring 
them to the notice of the responsible corporation. But, if he does not accept the 
criticisms, he can by use of the government political majority avoid giving effect to 
them. Parliamentary control is thus not absolute. Strong pressure can be brought 
to bear upon the minister during the debate in the hope that he will promise to take 
some action on the point raised but there is at the present moment no method by 
which Parliament can enforce or supervise the application of measures necessary to 
introduce any reforms which may be advocated. The practical value of discussions 
on annual reports thus resides mainly in the fact that the debates are studied by the 


government departments who advise ministers as to future action and by the staffs 


*? 469 H. C. Des. 1419 ef seq. (5th ser. 1949). 
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of the various corporations who are thus able to assess how far their policies are likely 
to be accepted by the public and what reforms should be undertaken in order to 
secure a relaxation of future criticism. 

The position taken by the responsible ministers in relation to the debates on 
these annual reports of corporation has been that of defenders of the policy carried 
out by the corporations concerned, and ministers have been at pains to counter 
expected criticisms in advance. Thus in the debate on the 1949 report of the 
National Coal Board,’*® the Minister of Fuel and Power stressed the effort made to 
increase production, the total of 202 million tons obtained showing an increase of 28 
million tons over the figure for 1945 and 5 million tons over that for 1948. As re- 
gards the trading loss incurred, the Minister pointed out a progressive improvement 
in as much as in 1947 there was a loss of £231, million, in 1948 a surplus of £14 
million, and in 1949 a surplus of £9'4 million. He stated that the Board hoped to 
liquidate the outstanding loss in 1950 and to start building up a reserve. In the de- 
bate’® on the first reports of the British Electricity Authority and the Area Electricity 
Boards covering the period 1947 to 1949, the Minister of Fuel and Power drew 
attention to two special difficulties which had been met, v#z., (1) delays in securing 
deliveries of new generating plant, and (2) the curtailment of supply by load- 
spreading and load-shedding. As regards financial results, he pointed out that the 
British Electricity Authority incurred a loss of £600,000 on current supplied to area 
boards whereas the boards made a surplus of some £5 million on dealing with in- 
dustrial and domestic consumers, the net surplus thus being £ 4,400,000 on a total 
revenue of nearly £198 million. 

As regards transport, in the course of the debates in the House of Commons on 
the annual reports for 1948 and 1949,”° the Minister of Transport (Mr. Barnes) 
referred to the world-wide problem of railway finance, few systems (including even 
those in the United States and Canada) making a profit. He confirmed the govern- 
ment policy of making up the loss by the process of integration (.¢., exercising the 
utmost economy while securing efficiency and cutting out all waste) rather than by 
the grant of subsidies which would transfer from the industry to the taxpayer the 
burden of making up the loss. He did not consider it feasible to repudiate the in- 
terest charge on British Transport Commission stock which worked out at about 3 
per cent and could not be considered as heavy. He stated that it had been necessary 
to extend by a further period of two years the statutory time-limit of two years from 
the passing of the Transport Act, 1947, for the production of general charges 
schemes. He pointed out that the railways had suffered from road competition, 
partly from A and B license holders (entitled to carry other persons’ goods either 
generally or together with their own goods) who had a fleet of some 129,000 vehicles 
as against the Road Haulage Executive’s fleet of 35,000 vehicles, and partly from C 


18 499 id. 1557 et seq. (5th ser. 1950). 1° 498 1d. 247 ef seq. 
2° Id. at 2056; 479 id. 1347 ef seq. 
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license holders (entitled to carry their own goods in their own vehicles) who had 
increased their fleet from some 590,000 vehicles in 1948 to some 699,000 vehicles in 
June 1949. 
C. Questions Asked by Members in Parliament 
The method of eliciting information from ministers by questions asked by mem- 
bers of the House of Commons or the House of Lords is one that has developed to 
such an extent that it has become a significant part of parliamentary procedure. The 
greatest development has taken place in the House of Commons where a time for 
answering questions is allotted regularly at the commencement of proceedings. In 
the House of Lords questions are occasionally (but not frequently) put and answered 
in much the same way as in the House of Commons, the answers being given by a 
member of the House designated by the government for that purpose since the 
questions cannot be put direct to ministers who usually sit in the lower House, 
the House of Commons. The main interest, therefore, from the point of view of 
parliamentary control arises from the procedure of the lower House. 
It is the practice of the House of Commons to allow members to ask questions 

of ministers relating to 

(a) the public affairs with which they are officially connected; 

(b) proceedings pending in Parliament; or 

(c) matters of administration for which they are responsible.** 
The ministers either reply orally in the House or, if the answers are lengthy, circulate 
written replies with the printed debates. This practice subjects ministers to constant 
challenge on matters of administration and in order to relieve them from this burden 
in relation to the activities of public corporations the principle has become established 
that they should not be subject to questions on the day-to-day management of the 
corporations. Sir John Anderson in a Romanes lecture delivered in May, 1946, on the 
subject of public corporations stated the principle as follows: “In regard to matters 
falling within the Minister’s power of control, he would be liable to be questioned 
in Parliament in the usual way. On the other hand, in regard to matters declared 
to be within the discretion of the authority, the Minister would be entitled, and 
indeed bound, to disclaim responsbility.” The principle is designed to avoid 
the criticism levied against state departments that they are afraid to take risks and are 
slow in movement largely for the reason that they are accountable to the House 
of Commons for their actions. Public corporations being highly commercial, in- 
dustrial, and economic bodies, are better run if free from meticulous accountability to 
political channels, which would curb their commercial enterprise and hamper the 
recruitment of the best men to their service, since such men are likely to resent sub- 
mission to a process of constant pin-pricking by way of parliamentary questions.”” 
In carrying this principle into effect, ministers have incurred considerable unpopu- 


*) See T. Erskine May, PaRLiaMENTARY Practice 334-338 (London, r4th ed. 1946). 
#2 448 H. C. Des. 454-456 (5th Ser. 1948). 
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larity and members have constantly expressed their disappointment and dissatisfaction 
when ministers have refused to answer their questions or the clerks at the table have 
declined to put them on the order paper on the ground that they repeated in substance 
questions already answered or to which answers had already been refused. As a re- 
sult of considerable pressure on the part of members, the rule against the repetition of 
questions to which answers have already been refused has been relaxed and those 
questions are allowed provided that, in the opinion of the Speaker which is not open 
to discussion in the House, the matters raised are of sufficient public importance to 
justify their appearance on the order paper.** The minister can still use his dis- 
cretion as to whether he will answer the question as he may very well be guided by 
considerations of which the Speaker has no knowledge. 

The general principle which has been established is that questions can be put to 
ministers in relation to public corporations 

(a) where the minister has done something; and 
(b) where the minister has power to do something and has not used the 
power. 

In effect the specific powers of the ministers vary with the different corporations 
but in each case they cover a wide range including the appointment, salaries, and 
conditions of service of board members; programs of research and development and 
of education and training; borrowing by the boards; the form of accounts and audits; 
annual reports; pension schemes and compensation for displacement; the appoint- 
ment of consumers’ councils; and various matters connected with organization and 
operation. 

Members who question ministers usually do so either to obtain factual informa- 
tion of a general or statistical kind which can be produced from the departmental 
records or to ventilate grievances in order to ascertain the remedies available. Ques- 
tions which come within the former category are not usually resisted by the minister 
but it occasionally happens that the information is kept by the particular public 
corporation and not by the ministry. In such cases, the minister may obtain the 
information and pass it on to the questioner or he may state that the required 
particulars are not available in his department. For instance, the Minister of Trans- 
port in answering a question on one occasion™* about the salary of the chairman of 
the Port of London Authority stated that he gave the information by courtesy of 
the Port of London Authority. Questions within the second category relating to 
grievances receive varying treatment from ministers. Sometimes the minister will 
explain the policy out of which the alleged grievance arises. At other times he 
will avoid answering the question on the ground that the matter is one for settle- 
ment by the public corporation concerned. In such a case the person aggrieved 
cannot rely on any parliamentary control over the corporation and is left to his own 


?® Statement by Speaker in House of Commons Debates, 451 H. C. Des. 1635-1643 (sth ser. 
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resources to make his grievance known. He can approach the corporation direct or 
through the member of Parliament representing his locality. If he fails to obtain 
satisfaction, he can submit his grievance to the appropriate consumers’ council, which 
can, if it so decides, pass on the complaint to the minister who has powers to direct 
the public corporation to remedy the defect disclosed by the representations.”® 

The following examples of answers given to questions illustrate the principles 
explained above. The references are to House of Commons debates containing 


answers. 


How many cases of personal injury by explosives in domestic coal have been reported to 
the Minister's department, in how many cases was compensation paid and by whom? 
Answer: Thirty-three cases, though there is no statutory obligation of report to the Min- 
ister. The Minister said he had no information on the second and third parts of the 
question.”¢ 

How many tons of opencast coal were sold during the year ending March 31, 1948, 
and at what price? Answer: The tonnage was 10,511,000 and the average price was 
39s.7d. a ton.?? 

Whether steps are being taken to make dust suppression compulsory at all pits? 
Answer: Measures are being developed under a voluntary scheme agreed upon by the 
Minister of Fuel and Power with the National Coal Board and the National Union of 
Mineworkers.** 

Question asked for a statement on the closing of pits in the Yorkshire area. Answer: 
Four pits have been closed. Over the next ten years the winding of coal from about 
twenty pits may cease. Final plans will be settled by the National Coal Board as part of 
its long-term reorganization plans for the country.?° 

On what principles are men to be selected by the National Coal Board for dismissal 
as redundant? Answer: This is a matter for the Board to decide.*° 

Whether arrangements would be made to publish the amounts paid and the names 
of those to whom payment had been made by nationalized undertakings for loss of office 
and emoluments? Answer by the then Lord President of the Council (Mr. Herbert Mor- 
rison): The settlement of individual cases of compensation for loss of office is a matter of 
the day-to-day administration of the boards of the socialized industries.*! 

The Minister of Fuel and Power answered one question relating to the effect of the 
cut in the capital investment program and its effect in curtailing electricity supplies in 
rural areas, and three questions dealing with the steps taken by the Minister’s department 
to increase manpower in coal pits, the terms upon which the National Coal Board markets 
coal from opencast mining as agents of the Minister, and the additional annual tonnage of 
coal per man year duc to the introduction of machinery.*? 

Question asking for a statement on the posters displayed by the British Electricity 
Authority headed “Another New Power Station” (The imputation was that the posters 
were misleading as none of the new power stations advertised had so far been built). 
Answer: This deals with a matter affecting the day-to-day administration of the Authority 
on which it would not be desirable for the Minister of Fuel and Power to comment. The 

*° See, for example, Coal Industry Nationalisation Act, 1946, §4. 

° 453 H.C. Des. 30 (sth ser. 1948) (written answer). 

37 453 id. 577. #8 453 id. 123 (written answer). 

9° 454 id. 556. *° 456 id. 33 (written answer). 

*? 496 id. 1290 (5th ser. 1950). ®9 497 id. 1829-33. 
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Minister said that on matters of general policy he was always ready to answer questions.*# 


Request to Minister of Fuel and Power for a statement on the general policy of adver- 
tising by the British Electricity Authority. The Minister said that while advertising was a 
matter of commercial management for which he had no direct responsibility, since the 
question appeared to raise a matter affecting the public interest, he had, without creating 
a precedent inconsistent with the present practice, asked the Authority to inform him about 
its policy in the matter. The policy was that it wished (a) to assure customers that it was 
bringing plants into commission as quickly as it could, and (b) to induce householders and 
office workers to help industry ‘by limiting their use of electricity during the hours of peak 
demand.*# 

D. Parliamentary Debates on General or Particular Matters 
Affecting Public Corporations 

Various opportunities for debating matters affecting public corporations arise 
in the course of the parliamentary program which is usually fixed by the govern- 
ment after consultation with the leaders of the opposition. The setting up of a 
series of public corporations to deal with industries newly nationalized has attracted 
a considerable amount of parliamentary attention. In the earlier stages, from 1946 
onwards, the socialist government with a large majority could impose its will upon 
Parliament with greater ease than has been possible since its re-election in February 
1950 with a very small majority. It is not surprising, therefore, to find that, whereas 
formerly the amount of time allocated for debates on the public corporations was 
somewhat limited, the present practice shows signs of relaxation and there is a more 
generous allocation of parliamentary time for the purpose of considering the many 
issues raised by members many of whom are extremely critical of the methods used 
by the corporations and dissatisfied with their practical results. Debates thus take 
place in the House of Commons and in the House of Lords during the parliamentary 
session and divide themselves into two main classes (a) full general debates extending 
over the greater part of a day or in a few cases over several days; and (b) short de- 
bates on particular matters. 

As regards full general debates, these may be the basis for discussion of principles 
affecting public corporations generally or of the activities of a particular corporation. 
Such debates may take place on the consideration of the King’s speech at the 
opening of a parliamentary session, on supply days when departmental estimates are 
under consideration and the minister concerned has responsibilities for a particular 
corporation, or on days allocated by the government either for the purpose of dis- 
cussing the annual reports of the various corporations or in view of a general desire 
by members to discuss matters affecting one or more corporations. Debates in con- 
nection with the King’s speech took place in November, 1948,°° when consideration 
was given to an amendment regretting the persistence by the government in a policy 
of nationalization which had imposed heavy burdens on consumers and taxpayers 

88 480 id. 1364. 


"* oGt al. 3. 
55 457 id. 683 ef seq. (5th ser. 1948). 





680 Law anp ConTEMPORARY PROBLEMS 


and was impeding the enterprise essential to recovery. In the debate on the King’s 
speech in November, 1950, there was no prolonged discussion of the nationalized 
industries but they were referred to in both Houses of Parliament, viz., in the House 
of Commons when regret was expressed that there was no reference in the Speech 
to methods whereby Parliament could keep control over nationalized industries and 
suggestions were made for reducing the losses on transport,*° and also in the House 
of Lords when the government was criticized for failing, as regards nationalized 
industries, to hold the balance between the advantages on the one hand of assured 
financial resources and a monopoly and the disadvantages on the other hand of 
inflexibility and loss of competition.** 

On supply days when the estimates of particular departments are examined, the 
opposition have an opportunity of choosing subjects needing debate and can where 
they so desire select the activities of a particular corporation. Thus in March 1950** 
when votes on account were under consideration, the House of Commons discussed 
the transport industry generally. Later when the estimates of the Ministry of 
Transport were considered, the House debated the subject of road haulage*® and 
when the estimates of the Ministry of Fuel and Power were in issue the subject 
chosen was the working of opencast coal. A further discussion took place on the 
subject of civil aviation and the powers of the British Air Corporations.*’ Debates 
also took place in the House of Lords on the policy of the British Transport Com- 
mission*? and on redundant staff arising out of the merger of the staffs of the 
British Air Corporations.** 

As regards the allocation of special days for discussions, the Lord President of the 
Council undertook in March 1950** to allocate three ordinary days before the end 
of July for debates on socialized industries and in due course debates took place on 
the annual reports of the National Coal Board, the British Electricity Authority and 
the Electricity Area Boards, and the British Transport Commission.*® General de- 
bates on the efficiency and accountability of the socialized industries also occurred 
in the House .* Lords*® and the House of Commons,” and a special debate was held 
on an opposition motion in the House of Commons as to the nationalization of the 
iron and steel 1 1dustry.** 

As regards short debates on particular matters, these arise at frequent intervals on 
motions for th: adjournment of the House of Commons, on prayers in either House 
of Parliament for the annulment of subordinate legislation (such as regulations) 
made by the ministers concerned and laid on the table of the two Houses, and on 


8 480 id. 265 (5th ser. 1950). °7 169 H. L. Des. 85 (5th ser. 1950). 

“8 492 H. C. Des. 1091 ef seq. (5th ser. 1950). 

8° 494 id. 1482 et ‘seq. 4° 477 id. 2269 et seq. 

*. 475 1d. 56 (sth ser. 1950) (written answer). 

*2 166 H. L. Des. 242 ef seq. (sth ser. 1950). 
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private bills introduced in Parliament by the nationalized industries in order to 


secure local improvements or to acquire private property. Members of both Houses 
have been astute to seek occasions for debating a variety of subjects affecting public 
corporations by means of these short debates. In the House of Commons, members 
have sometimes used their opportunities to raise on the adjournment of the House 
matters arising out of questions refused at the table of the House or unanswered by 
the ministers concerned. Attention has been drawn in this way to the vexed ques- 
tion of dwelling-houses tied to railways and the difficulties arising when railway 
employees on retirement have been asked to give up their houses for use by other 
railway employees.*® Other matters raised in this way include rural bus services on 
uneconomic routes,’ road passenger transport in Scotland,*’ and road haulage.** 
Prayers for the annulment of regulations have also frequently provided opportunities 
for debate. Thus the motion by the Minister of Transport for approval of the 
Draft Transferred Undertakings (Compensation to Employees) Regulations 1950 
led to an argument how) far road haulage was a monopoly of the British Transport 
Commission.’ Similarly a prayer to annul the Electricity (Severance Compensa- 
tion) Regulations 1950 made by the Minister of Fuel and Power provided an 
opportunity for ventilating the grievance of local authorities arising out of the 
delay in distribution of moneys from the compensation fund without any payment 
of interest in respect of the delay.** Further opportunities for short debates are 
afforded when a public corporation introduces a private bill to carry out local works 
in the nature of improvements of its system of working or to acquire land in par- 
ticular localities for that purpose. These bills must pass their second reading stage 
on the floor of the House in the Commons and members can block the second 
reading until an opportunity is granted in the parliamentary program for debate. 
Thus when the British Transport Commission’s private bills of 1949 and 1950 were 
before the House of Commons the Speaker of the House in the first case and the 
Deputy-Speaker in the second case ruled that the debate might extend beyond the 
contents of the bill but should remain related to its purpose and not traverse the con- 
stitution and powers of the Commission which had already been settled by Parlia- 
ment.” In the case of the 1949 bill, the general questions discussed included the 
high cost of passenger fares on the railways as compared with the fares charged by 
the coach services, the need for adjustments in workmen’s and school children’s fares 
on the railways, the overcrowding of London transport, and the need for reducing 
redundant railway staff. In the case of the 1950 bill, the debate ranged over the 
financial problem of the railways and raised the question whether the deficit was 
to be met by an increase in charges. The Minister of Transport (Mr. Barnes) gave 
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a full account of the progress of the discussions which had taken place in order to 
arrive at a solution of the problem and explained the increase in costs (such as 
higher prices of steel and timber) which had to be met. He argued that Parliament 
must make up its mind whether the situation was to be adjusted by an increase in 
the form of a subsidy which would fall on the taxpayer or by the normal process 
followed by industrial undertakings of adjusting charges to the cost of the services 
they themselves received. The only check on the debate enforced by the Deputy- 
Speaker was discussion of the question of London passenger transport fares which 
was being considered by the Transport Tribunal at that moment and was therefore 
ruled out of order as being sub judice. 
E. Reports of Parliamentary Investigating Committees 

Two committees of the House of Commons are charged with the duty of 
investigating the expenditure of public monies, viz., the Public Accounts Com- 
mittee and the Estimates Committee. The Public Accounts Committee is a sessional 
committee appointed by the House under standing order 74 

(a) to examine the appropriation accounts and re-check the appro- 
priation audit in order to ensure that no sums have been expended 
on purposes other than, or in excess of, those for which they were 
granted by the House; 
(b) to report on any excess vote presented; and 
(c) to recommend improvements in the form and method of the national 
accounts. 
The committee maintains close relations with the Treasury and the Comptroller 
and Auditor General whose reports serve as a basis for their inquiries.°* The 
Estimates Committee is a sessional committee of the House, its duties being to 
suggest the form in which the estimates should be presented for examination and to 
report what, if any, economies consistent with the policy implied in those estimates 
may be effected therein. The work of the committee does not begin until the 
estimates have been presented to the House when their form is practically final. 
Proposals to secure earlier submission of the estimates to the committee and to 
bring the policy of the estimates within its purview have been resisted as clashing 
with the doctrine of ministerial responsibility.* 

These two committees are already overloaded with a considerable volume of work 
and it has been suggested that a new committee should be set up advised by a new 
official similar to the Comptroller and Auditor General with a general responsibility 
for investigating the accounts of the nationalized corporations. This suggestion 
has been resisted by the government on the grounds explained by the Lord Presi- 
dent of the Council®* that it would detach the members of the boards of the public 


56 Girpert Campion, INTRODUCTION TO THE ProcEDURE OF THE Housrt oF Commons 279 (London, 
2d ed. 1947); T. Erskine May, ParviaAMENTARY Practice 644 (London, 14th ed. 1946). 
5 CAMPION, Op. cit. supra note 56, at 280. 58 478 H. C. Des. 2814 (sth ser. 1950). 
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corporations from their duties and subject them to harassing cross-examination by a 
parliamentary committee and would tend to diminish rather than encourage their 


initiative in the enterprise for which they are responsible. If, however, members 
of Parliament are to carry out their duties as guardians of public expenditure, there 
seems no valid reason why they should not be granted an opportunity through the 
instrumentality of a committee of this nature to investigate the accounts of the 
public corporations and when occasion arises to criticize expenditure that has been 
unwisely incurred. It is true that criticism of this nature made long after the 
event cannot redeem any consequential financial loss but it can issue a timely warning 
against the continuation of a policy which would be likely to lead to similar losses 
in the future. 

Although the government has not been in favor of regular reviews of the work 
of public corporations through the medium of the accounts committee, it has con- 
ceded™ the desirability of establishing periodical reviews, say every five or seven 
years as has been done in the case of the British Broadcasting Corporation. These 
reviews would be conducted by a body of persons nominated by the minister con- 
cerned and that body would include a limited number of members of Parliament. 
In this way the reviewing body would be associated with Parliament indirectly 
without the stricter control of the select parliamentary committee. The reviewing 
body would make a report which would be available to Parliament and the public, 
and the government could be questioned in due course by members of Parliament as 
to how far any recommenadtions for improvement made in the report had been 
carried out. This suggestion should certainly be put into force as it would enable 
the reviewing committee to recommend general alterations in the policy and 
structure of the corporations after mature consideration, thus avoiding meticulous 
interference with their day-to-day commercial efficiency. 

II 
MINISTERIAL CONTROL 
A. Directions by the Minister 

Definite statutory powers of direction have been conferred on the ministers 
responsible for the public corporations. The model provision is that contained in 
Section 3 of the Coal Industry Nationalisation Act, 1946, which enables the Min- 
ister of Fuel and Power, after consultation with the National Coal Board, to give 
the Board directions of a general character as to the exercise and performance by 
the Board of its functions in relation to matters appearing to the Minister to affect 
the national interest. Similar powers are conferred on the Minister of Fue! and 
Power in relation to the British Electricity Authority, the Area Gas Boards, and the 
Gas Council; on the Minister of Transport in relation to the British Transport 
Commission; on the Minister of Civil Aviation in relation to the British Overseas 


5° Id. at 2912. 
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and the British European Airways Corporations; and on the Minister of Supply in 
Further provisions usually require the 


60 


relation to the Iron and Steel Corporation. 
public corporation concerned to act on lines settled from time to time with the 
approval of the minister in framing programs of reorganization or development in- 
volving substantial outlay on capital account or in the exercise of its functions in 
relation to training and education of personnel as well as to research. The corpora- 
tion is also under obligation to afford to the minister facilities for obtaining informa- 
tion with respect to its property and activities and to furnish him with returns and 
accounts and other information for that purpose. Where the corporation is sub- 
stantially subsidized by the government, as in the case of the British Air Corpora- 
tions, the program of activities and the estimated revenue therefrom has to be sub- 
mitted annually to the minister in order that the amount of annual subsidy may be 
duly assessed in respect of such activities as the minister sanctions.*' 

These are important powers of direction and the corporation concerned is usually 
under obligation to include in the annual report of its activities any directions given 
by the minister in the course of the year unless the minister has notified to the 
corporation his opinion that it is against the national interest to do so."* In fact, these 
powers of direction have been sparingly used by ministers and the criticism has been 
advanced that greater use of these powers should be made. Mr. Ernest Davies 
writing in the Political Quarterly in 1950° as a member of Parliament stated that 
ministers, in preference to making use of their statutory powers of direction, took 
advantage of the existence of the powers to influence the public corporations by con- 
sultation, thereby exercising their powers behind closed doors since no information 
was available to the public as to how far the corporation had acted with or without 
the advice of the minister. Mr. Herbert Morrison in his capacity as Lord President 
of the Council has defended this attitude®* on the ground that the success of the 
system of dual control of nationalized industries by ministers and corporate boards 
depends on the maximum harmony between the ministers and the boards. He 
deprecates the indiscriminate use of directions by the ministers to ride roughshod 
over the boards. He prefers the government practice of relying upon persuasion by 
the minister to influence the boards. 

Members of Parliament have from time to time recounted difficulties met in the 
operations of public corporations and have asked the minister concerned what di- 
rections of a general character he would give to obviate the difficulties. Thus one 
typical complaint made by way of question® related to delays in the payment of 


®° Electricity Act, 1947, §5; Gas Act, 1948, §7; Transport Act, 1947, §4; Air Corporations Act, 1949, 
12, 13 & 14 Geo. 6, c. 91, §5; Iron and Steel Act, 1949, §4. 

* Air Corporations Act, 1949, §13. The subsidies are payable until the end of the financial year 
1955-1956. 

*? See, for instance, the Coal Industry Nationalisation Act, 1946, §54. 

*8 Ministerial Control and Parliamentary Responsibility of Nationalised Industries, 21 Pov. Q. 150 
(1950). 

** Public Control of the Socialised Industries, 28 Pus. ApM. 3 (1950). 

*5 467 H. C. Des. 1795 ef seq. (5th Ser. 1949). 
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compensation to road haulage firms whose businesses had been acquired compulsorily 
by the British Transport Commission. The reply of the Minister of Transport was 
that he did not consider it necessary to give any direction to the Commission on the 
matter but, on being pressed by other members of the House to state his reasons, he 
explained that the delays arose from the need for identifying the property concerned 
and verifying the legal titles thereto and said the details of any particular case could 
be submitted to the Commission but under further pressure finally admitted that 
they could be submitted to him as well. Another question put to the Minister of 
Fuel and Power“ asked what directions he proposed to give to the British Electricity 
Authority to encourage area boards to install diesel plants for the supply of electricity 
to isolated farms in sparsely inhabited localities. The Minister stated that he could 
not issue general directions of the kind proposed since it was the duty of the 
Authority and the area boards to decide what is the best method of supplying 
electric current to any particular consumer. He added that, if the questioner had 


any suggestions to make about a special district, he was sure the area board con- 
cerned would be glad to consider them. Ministers have thus consistently avoided 
the giving of directions to public corporations even in cases where the decision to 


take a particular course of action has manifestly emanated from the minister. This 
was the case in the application of the proposals of the Clow Committee for a 
seasonal variation in domestic electricity charges whereby consumers paid a surcharge 
in the winter for their supply and received a rebate in the following summer, the 
underlying intention being to induce consumers to use less electricity in winter when 
the load was greatest and the price high. The Minister of Fuel and Power stated, 
in reply to a question on the point,® that he had not given any directions to the 
electricity area boards but had asked them to put the recommendations of the 
Clow Committee into effect. On another occasion when, in the course of an ad- 
journment debate,®* joint meter reading by the electricity and gas boards in a’ par- 
ticular area was advocated in order to save manpower, the Minister of Fuel and 
Power stated that it would not be proper for him to use his powers of direction 
on a small matter of this kind and that he could only intervene if strong repre- 
sentations were made to him by one of the consultative councils or if he thought 
that it was a matter of general policy that affected the national interest. He ex- 
plained that the electricity and gas councils for the area concerned had decided to 
carry out separate meter readings as they wished their respective agents not only to 
read meters but to advise consumers about services and appliances available and 
take instructions for repairs to plant and apparatus. Again when a member, during 
an adjournment debate,” called attention to hardships suffered by railway employees 
pressed by the Railway Executive of the British Transport Commission on their 
*® 480 id. 1366 (5th ser. 1950). 
*7 457 id. 128 (5th ser. 1948) (written answer). 
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retirement from service to give up their tied houses for use by other railway em- 
ployees and argued that a public corporation should not use legal powers of eviction 
in such cases, the Minister of Transport stated that he could not direct the Railway 
Executive not to take advantage of the law as provided by Parliament for that pur- 
pose. He added that the Executive, faced with the difficulty of shortage of accom- 
modation for its employees, had tried to act reasonably but it sometimes had to 
resort to powers of reference to the courts for a decision in a particular case. 

An examination of the various annual reports issued by the public corporations 
shows that directions given to the corporations by the ministers have been confined to 
financial directions on such matters as repayment of capital advances and interest 
on loans and payment of interim interest to stockholders.” The working out of 
the relations between the ministers and the corporations for which they are responsi- 
ble would have been clearer to members of Parliament and to the public if the min- 
isters had made greater use of their powers of giving general directions. Important 
lines of policy would thus have become evident and their incorporation in the 
annual reports of the corporations would have provided an opportunity for further 
examination in the light of the results attained. 

B. Consultation on Policy 

As indicated above, ministers have preferred to rely on consultation and persuasion 
in relation to public corporations rather than on powers of direction, and Mr. 
Herbert Morrison in his capacity as Lord President of the Council has supported that 
preference” on the ground that for reasons of national social and economic policy the 
corporations must do things which they would not do if they were influenced solely 
by commercial motives. Thus the government may wish a corporation to embark 
on a project, not necessarily unprofitable, but unpopular or speculative. If the corpo- 
ration disagrees with the project, in the absence of a formal direction from the min- 
ister, it is difficult to see what protection the corporation would have other than a 
public announcement that the action taken is at the request of the minister. As Mr. 
Morrison points out, such an announcement would be looked upon as evidence of 
disharmony between the corporation and the minister and would open the way to 
political controversy. On the other hand, if the corporation is pressed by the min- 
ister to undertake a measure which is likely to result in financial loss, the ultimate 
reaction may very well be a request by the corporation to the minister to subsidize 
the loss, which it is the government’s general policy to avoid since the corporations 
are mainly intended to balance expenditure against income over a period of years. 
A question on this matter was directed to the Minister of Fuel and Power in June 
1948"? when he was asked what steps he had taken to maintain contact with the 

7 See AnNuAL Report oF Nationat Coat Boarp For 1948 App. VI, and Firsr ANNuAL REPorRT OF 
British Evectriciry AUTHORITY FOR 1947-1948 App. 40. 
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operations of the National Coal Board and the British Electricity Authority, whether 
regular consultations were held, and whether individual members of these corpora- 
tions were free to consult him on matters of policy. The minister replied that he 
had made a practice of informal contact personally with the chairmen of these corpo- 
rations at frequent intervals and that consultations with the corporations were held 
when occasion demanded, but that individual members of the corporations would 
not be free to consult him on matters of policy, such matters being the responsibility 


of the corporation as a whole. 

It is evident that consultations between ministers and corporations must form an 
important element in securing the adoption and pursuance of policies designed to 
enable the corporations to carry out their functions to the best possible advantage 
of the consumers or users of their products or services, due regard being paid to the 
avoidance of financial loss. Those consultations must be confidential and it is not a 
legitimate subject of complaint that they are held behind closed doors. It must be 
left to the parties concerned, the minister on the one hand and the corporation on the 
other, to recognize their joint responsibility for the ultimate success of a particular 
enterprise. If failure ensues, with consequential insolvency, then, in the words of 
Mr. Morrison, the minister will have to take the lion’s share of the blame. 


C. Financial Control 

The main financial liabilities of a public corporation in respect of capital arise 
from its obligations to pay compensation for assets acquired by it from other persons 
and bodies on its creation, and thereafter from the cost of providing capital equip- 
ment and working capital for the implementation of replacement or improvement 
schemes. The corporation is generally authorized to raise the necessary capital by 
the issuance of stock and the control of the minister concerned acting in concert 
with the Treasury is applied at various stages in the issuance of the stock. As regards 
revenue and outgoings, the public corporation is generally expected to achieve a 
balance taking one year with another. The establishment of adequate ministerial 
control over the finances of the corporation is obviously an important matter and is 
usually secured in the following manner by the statute creating the corporation or 
by regulations made by the minister thereunder. 

Taking the electricity industry as a typical case, the Central Authority (the 
British Electricity Authority) is under an obligation to issue stock, known as “British 
Electricity Stock,” for the purpose of satisfying compensation rights and has a dis- 
cretion as regards the issue of stock needed for capital works or working capital or 
the redemption of stock.’* The amount of stock which may be issued otherwise than 
for compensation purposes is limited to £700 million and is subject to the consent 
of the Minister of Fuel and Power and the approval of the Treasury."* Stock 
issued for compensation purposes is guaranteed by the Treasury and, if issued for 


** Electricity Act, 1947, §40. 
* 1d. $39. 
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other purposes, may be so guaranteed.’® The manipulation of the stock, including 
the date, method, and price of issue, the rate of interest, and the conditions for re- 
demption are subject to similar ministerial consent and Treasury approval under 
the regulations’ made by the Minister. Since the Central Authority is the main 
financial agency for the industry, it alone exercises these main borrowing powers to 
the exclusion of the*Area Electricity Boards. The Central Authority and the Area 
Boards may, however, borrow moneys temporarily for the purposes of their functions 
subject to the consent of the Minister and the approval of the Treasury or in accord- 
ance with any general authority issued by the Minister with Treasury approval.‘ 
Compensation stock, mostly consisting of British Electricity 3 per cent guaranteed 
stock 1968-1973, has been issued to a total of (approx.) £342 million, and stock for 
new money has been issued in the form of £100 million British Electricity 3 per cent 
stock 1974-1977."° If the Treasury is called upon to provide moneys under any of 
its guarantees, those moneys are repayable by the Central Authority to the Treasury 
at such rate as the Treasury may fix and in such manner and over such period 
as the Treasury may determine after consultation with the Minister. A statement 
as to any guarantee given and as to any sum issued out of the consolidated fund 
to meet it is to be laid before each House of Parliament."® 

The Central Authority is under obligation to maintain a general reserve fund, 
to which the Central Authority and the Area Boards contribute such sums as the 
Central Authority may determine, and the Minister has power to give directions to 
the Central Authority as to the establishment, management, or application of the 
fund or the carrying of sums to the credit of the fund. Area Boards may also 
establish general reserve funds and may contribute to the funds such sums as the 
Central Authority may approve. The Central Authority with the approval of the 
Minister may give the Area Boards directions as to the establishment or management 
of the reserve funds and the crediting of sums thereto. The main purpose of these 
reserve funds is to prevent frequent fluctuations in the charges made by the Central 
Authority and the Area Boards.*° Surplus revenues of the Central Authority for any 
financial year may be applied as the Authority may determine subject to any direc- 
tions which the Minister may give with the approval of the Treasury. Surplus 
revenues of any Area Board are to be applied for such purposes as the Board with 
the approval of the Central Authority may determine.*' The sums chargeable by 
the Central Authority and the Area Boards to revenue account include the usual 
trading charges, allocations to the central reserve fund, and provision for redemption 
of capital and for depreciation or renewal of assets.*’ It is the duty of the Central 

5 Id. §42. 

7 Electricity (Stock) Regulations 1948 (S.I. 526). 
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Authority and the Area Boards to keep proper accounts and to prepare in respect of 
each financial year a statement of accounts conforming with the best commercial 
standards in such form as the Minister may direct with the approval of the 
Treasury. The form of accounts was laid down by the Minister in the Area Boards 
(Accounts) Direction 1949** and included directions as to showing separate items of 
income and expenditure on revenue account, analyses of income and expenditure, 
classification of assets and liabilities for the balance sheet, categories of assets and 
provision for depreciation, book and market values of investments, and outstanding 
loans to personnel. The accounts of the Central Authority and the Area Boards are 
audited by auditors appointed in respect of each financial year by the Minister. 
Statements of the accounts with copies of the auditors’ reports are sent by each 
Area Board to the Central Authority and by the Central Authority to the Minister 
whose duty it is to lay copies of the statements and the reports before each House 
of Parliament.** 

Powers of a similar nature provide for control by the Minister of Transport in 
*° which is assisted 


relation to the functions of the British Transport Commission, 
by public corporate bodies known as executives who act as agents for the Commission 


and exercise such functions as are delegated to them by schemes made by the Com 
mission and approved by the Minister.“® As regards the gas industry, there are 
similar ministerial powers of control, stock known as British Gas Stock being issued 
by the Gas Council which is invested with the general duties of advising the Min- 
ister of Fuel and Power on questions affecting the gas industry and promoting the 
efficient exercise by the Gas Area Boards of their functions. The Area Boards are, 
however, the dominant bodies in this industry and each Board settles its own pro- 
gram of capital expenditure with the Minister who consults the Gas Council before 
approving the program. Each Area Board notifies its stock requirements to the 
Gas Council which has power to issue the necessary stock provided that any expendi- 
tures on reorganization or development is in conformity with the general program 
settled by the Board with the Minister.*7 As regards the iron and steel industry, 
the powers of control are exercised by the Minister of Supply over the Iron and 
Steel Corporation which is empowered to issue British Iron and Steel Stock and is 
responsible for securing a balance of revenue against outgoings in respect of its own 
functions as well as those of the publicly owned companies whose securities it holds.** 
As regards the coal industry, the control powers are exercised by the Minister of 
Fuel and Power over the National Coal Board which is not however,empowered to 
issue stock since the compensation stock for transferred assets in that case was govern- 
ment stock.*® Working capital however may be provided by advances by the Min- 
ister up to a limit of £150 million for the quinquennium 1946-1951 and thereafter of 


83 Firsr ANNUAL Report oF THE British ELectriciry AUTHORITY, 1947-1948 App. 40. 
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such amount as Parliament may determine.” Advances made by the Minister up to 
the end of 1947 totalled £33 million and no further advances were made in 1948, 
the capital expenditure being financed from the Board’s own resources.*" 


D. Consideration of Matters Referred by Consumers’ Councils 

There has been set up in connection with most public corporations a series of 
advisory councils under various titles (such as consumers’ councils or consultative 
councils) whose main duty is to ascertain the views of consumers or users of the goods 
or services provided and to make representations thereon either to the particular 
corporation or direct to the minister concerned. The members of these councils 
are appointed by the minister, after consultation with representative interests, as 
having adequate knowledge of the requirements of those interests and qualifications 
for exercising wide and impartial judgment on the matters referred to them either 
by the consumers or users or by the minister or the public corporation itself. The 
councils make annual reports to the minister who lays them before Parliament, where 
they can be discussed in the same way as the annual reports of the corporations them- 
selves. Thus, for the coal industry, two consumers’ councils are set up, one industrial 
and one domestic, and there is provision for regional councils which have so far 
not been appointed.” As regards electricity and gas, there is a consultative council 
for the area of every Area Board as well as local or district committees for each area. 
There is a link between the council and the Area Board since the chairman of the 
council is an ex officio member of the Board.** For transport, there is a Central 
Transport Consultative Committee for Great Britain and Transport Users Con- 
sultative Committees for Scotland, Wales, and London; and the Minister of Trans- 
port has powers (not exercised so far) to set up similar committees for such areas 
as he may direct.** For iron and steel, there are to be a Consumers’ Council and 
also committees dealing with the interests of particular classes of consumers either 
as regards locality or products.*° As regards broadcasting, there are a regional ad- 
visory council in each region to deal with the program policy of the region and other 
advisory committees dealing with broadcasting services and business operations of 
the British Broadcasting Corporation. For civil aviation, an Air Transport Advisory 
Council has been set up in the form of an administrative tribunal under a legal 
chairman, and committees also function for particular areas.*® 

The consultative council in the case of electricity reports its findings to the Area 
Board and may, after consultation with the Area Board, make representations to 
the Central Electricity Authority and further, after consultation with the Central 
Authority, to the Minister of Fuel and Power. Any defect in the general plans 


°° Id. §26. 

*? ANNUAL REPORT OF THE NATIONAL CoaL Boarp 133 (1948). 

*? Coal Industry Nationalisation Act, 1946, §4. 

** Electricity Act, 1947, §7, and Gas Act, 1948, §9. 

** Transport Act, 1947, §6. ** Iron and Steel Act, 1949, §6. 
°° Civil Aviation Act, 1949, 9 & 10 Gro. 6, c. 70, §12. 
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and arrangements of the Area Board can be remedied by the Minister by means 
of a notice to the Central Authority which in turn gives the necessary direction to 
the Area Board. In the case of gas, the consultative council may make representa- 
tions to the Minister after consultation with the Area Board but without reference 
to the Gas Council. The Minister can refer any question for inquiry and report to a 
person appointed by him after consultation with the Lord Chancellor. After con- 
sideration of the report, the Minister can give any necessary directions to the Area 
Board, at the same time sending a copy thereof to the Gas Council. In the case of 
both electricity and gas, district committees of consultative councils are usually set 
up. The press is generally admitted to meetings of the council and some councils 
admit the public to their meetings. The consultative councils deal with consumers’ 
complaints about service or quality and also participate in the formulation of policy 
and planning. They thus have wider powers than the coal consumers’ councils 
which deal only with complaints and then only if the National Coal Board fails 
to give satisfaction and some question of principle, such as unfair treatment, is 
involved.** No regional consultative councils have been appointed for the coal in- 
dustry, as neither the Domestic nor the Industrial Coal Consumers’ Council favors 
such appointments. The coal consumers’ councils do not admit the press or the 
public to their meetings. In the case of transport, the Central Transport Consultative 
Committee (which can deal with services provided and charges therefor) has made 
its annual report to the Minister of Transport which mentions various recommenda- 
tions made by the Committee to the British Transport Commission on such matters 
as the extension of mechanical handling of goods, the improvement of road transport 
facilities at docks, and the need for car parking facilities at dormitory stations.** 

The reason for setting up these consumers’ councils is that, since public corpora- 
tions are invested to a large extent with monopoly powers, special machinery is 
necessary to enable consumers to air their grievances and, where they are unable to 
secure redress from the corporations themselves, to bring their complaint ultimately 
to the notice of the responsible minister himself. The machinery established is, as 
indicated above, somewhat complex and provides in the last resort for action by the 
minister in the form of directions to the corporation concerned to introduce remedial 
measures removing the cause of complaint. As yet the consumers’ councils are in an 
early stage of development and, having set up their organization with the assistance 
of local committees, they have been active in securing publicity for their work, and 
establishing liaison with the corporations, on the one hand, and with representative 


groups of consumers’ organizations, on the other. So far there is no evidence of 
specific direction by the ministers, the ultimate remedy provided by the regulating 
statutes. The councils for the electricity industry have issued two sets of annual 


®7 See Griffith, The Voice of the Consumer, 21 Por. Q. 171 (1950); Grove, The Consumer Councils 


for Gas and Electriaty, 28 Pus. ApM. 221 (1950). 
°® ANNUAL REPORT OF THE CENTRAL TRANSPORT CONSULTATIVE COMMITTEE FOR YEAR ENDED Dec. 31, 


1949 33 (London, 1950). 
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reports and, though they acknowledge some assistance given by press publicity and 
local poster advertising, they still feel that something more vital is necessary to make 
consumers realize that the councils have been established independently of the 
corporations for the express protection of the consumers.”® A technique has been 
established whereby Area Electricity Boards have given required information to the 
councils and arranged for them to inspect the work of generation as well as supply. 
Where complaints have been made to the Area Boards, they have frequently been 
settled to the satisfaction of the parties concerned or explanations have beca forth- 
coming as to why (e.g., owing to cuts in the capital investment program) an im- 
mediate solution is not possible. Few councils have found it necessary to refer 
to the Central Electricity Authority any representation on which conclusions have 
been referred to the Area Board.’ 

It must therefore be concluded that the powers of ministerial control arising as 
a result of representations from consumers’ councils are more in the nature of an 
ultimate safety-valve which is available on rare occasions, and it is not to be expected 
that they will be exercised with any frequency. 


Ill 


Jupicia, ContRoL 
A. The Constitutional and Legal Status of Public Corporations 
The classical division of governmental powers in the British constitution is among 
three main organs, viz., the legislature, the executive, and the judiciary." The 


functions of the executive are exercised through the medium of the government de- 
partments and by statutory conferment of specified powers upon local authorities. 
The public corporations seem to have established their constitutional position as 
organs of the executive somewhere between the government departments and the 
local authorities. 

On the one hand it has been definitely settled by the Court of Appeal in Tamlin 
v. Hannaford’ that a public commercial corporation does not rank as a government 
department enjoying Crown privileges and being fully responsible to the departmental 
minister concerned. It is thus distinguishable from the General Post Office which is 
fully controlled by a minister of the Crown (viz., the Postmaster-General). The 
question in issue in that case was whether a house owned by the British Transport 
Commission was Crown property exempt from the provisions of the Rent Restriction 
Acts. The Court decided that it was not so exempt. In the course of the judgment 
delivered by Denning, L. J., the following explanation of the status of the Commis- 


** See, for instance, the reports of the South Eastern and Yorkshire Electricity Consultative Councils 


for 1949-1950. 

*°° As an exception, see the report of the South East Scotland Electricity Consultative Committee for 
1949-1950, which referred to the Central Electricity Authority the question of the disposal of the 
general reserve funds in its area. 

101 “The age-long triple classification of governmental functions.” FE. C. S. Wave, ConsmTuTionaL 
Law 210 (London, 4th ed. 1950). 

202 T1950] 1 K.B. 18 (C.A. 1949); [1949] 2 All E.R. 327. 
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sion was given. The Transport Act, 1947, brings into being the British Transport 
Commission, which is a statutory corporation of a kind comparatively new to English 
law. It has many of the qualities which belong to corporations of other kinds. It 
has defined powers which it cannot exceed and it is directed by a group of men whose 
duty it is to see that those powers are properly used. It may own property, carry 
on business, borrow and lend money, just as any other corporation may do, so long as 
it keeps within the bounds which Parliament has set, but the significant difference 
in this corporation is that there are no shareholders to subscribe the capital or to 
have any voice in its affairs. The money which the corporation needs is raised, not 
by the issue of shares, but by borrowing, and its borrowing is not secured by de- 
bentures but is guaranteed by the Treasury. If it cannot repay, the loss falls on the 
Consolidated Fund of the United Kingdom, that is to say, on the taxpayer. There 
are no shareholders to elect the directors or to fix their remuneration. There are no 
profits to be made or distributed. The duty of the corporation is to make revenue 
and expenditure balance taking one year with another but not to make profits. 
If it should incur losses and be unable to pay its debts, its property is liable to 
execution, but it is not liable to be wound up at the suit of any creditor. The tax- 
payer would, no doubt, be expected to come to its rescue before the creditors stepped 
in. Indeed, the taxpayer is the universal guarantor of the corporation. But for him 
it could not have acquired its business at all nor could it continue for a single day. 
It is his guarantee that has rendered shares, debentures, and such like unnecessary. 
He is clearly entitled to have his interests protected against extravagance or mis- 
management. 

There are other persons who also have a vital interest in its affairs. All those who 
use the services which it provides and all whose supplies depend on it are concerned 
in seeing that it is properly run. The protection of the interests of all these persons 
—taxpayer, user, and beneficiary—is entrusted by Parliament to the Minister of 
Transport. He is given powers over this corporation which are as great as those 
possessed by a man who holds all the shares in a private company, subject however 
to a duty to account to Parliament for his stewardship. It is the Minister who ap- 
points the members of the Commission and fixes their remuneration. They must 
give him any information he wants and, !est they should not prove amenable to his 
suggestions as to the policy they should adopt, he has power to give them directions 
of a general nature in matters which appear to him to affect the national interest 
(as to which he is the sole judge) and they are then bound to obey. These are 
great powers but still the corporation cannot be considered as his agent, any more 
than a company is the agent of the shareholders or even of a sole shareholder. In 
the eye of the law the corporation is its own master and is answerable as fully as 


any other person or corporation. It is not the Crown and has none of the im- 
munities or privileges of the Crown. Its servants are not civil servants and its 
property is not Crown property. It is as much bound by acts of Parliament as any 
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other subject of the King. It is a public authority and its purposes are public 
purposes but it is not a government department nor do its powers fall within the 
province of government. 

On the other hand, the public corporation is more closely linked with the re- 
sponsible minister than are local authorities. The latter are controlled by their 
council of elected members and they exercise autonomy within the limits of their 
statutory powers. Their relations with the government departments, though en- 
tailing a certain amount of control in specified matters including financial control 
in the matter of exchequer grants, are more distant than those of the public corpora- 
tions, to which the minister can give directions on a variety of matters relating to the 
national interest as well as on all capital development programs. 

The new constitutional position of the public business corporation is slowly re- 
ceiving recognition partly as the result of parliamentary debate and partly as the 
result of discussion in legal treatises and periodicals.’** It is to be expected that the 
courts would in suitable cases (though they are likely to be extremely rare) allow 
the prerogative orders of mandamus or prohibition, and perhaps even certiorari, to 
issue against a public corporation as they have done in the past as regards public 
utility undertakers, so that a corporation could be ordered to carry out a particular 
duty where no other legal remedy was available or to refrain from a particular act of 
a judicial nature which was in excess of its powers.’** In the case of an order of 
certiorari, the decision of the corporation might well be reviewed in so far as it 
imposed a particular liability or sought to determine the rights or property of par- 


ticular persons.’ 


B. Subjection of Corporations to the General Law 


Standard provisions in the creating statutes usually set up the public corporation 
as a body corporate, with perpetual succession and a common seal and power to 
hold land without license in mortmain. This applies alike to the central corporations 
and their subsidiaries in the various industries, ¢.g., the British Transport Commis- 
sion and its six Executives or the Central Electricity Authority and the Area Boards. 
Having vested the corporation with its legal status as a corporation, the creating 
statute generally declares that nothing in its provisions is to be deemed to exempt 
the corporation from liability for any tax, duty, rate, levy, or other charge whatso- 
ever, whether general or local."°* Further, having conferred specific powers on the 
corporation, the creating statute usually declares that those powers relate only to 
the capacity of the corporation as a statutory corporation and that they are not to 

7° See Wade, op. cit. supra note 101; Friedmann, The New Public Corporations and the Law, 10 
Mop. L. Rev. 233, 377 (1947); Pustic ENTERPRISE (Robson ed. 1937). 

*°* As to prohibition, see The King v. Electricity Commissioners; Ex parte London Electricity Joint 
Committee Co., [1924] 1 K.B. 171 (C.A.), where the Commissioners were restrained from holding 
a public inquiry because the scheme of electricity supply to be presented at the inquiry was Bltra vires 
as threatening an infringement of the rights of private electricity companies. 


°6 Local Government Board v. Arlidge, [1915] A.C. 120. 
*°® Coal Industry Nationalisation Act, 1946, §47; Electricity Act, 1947, §11. 
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be construed as authorizing the disregard by the corporation of any enactment or 
rule of law. Where the corporation is not, however, subject to the general law on any 
particular topic, express provision is necessary to establish its exceptional position. 
Thus special provisions were included in Part V of the Local Government Act, 
1948,'°? to exempt railway, canal, and electricity hereditaments from the general 
liability for the payment of rates and to enable the corporations concerned, viz., the 
British Transport Commission and the British Electricity Authority, to make pay- 
ments to rating authorities in lieu of rates which would ordinarily have been payable 
in respect of the hereditaments concerned. 

On the creation of a public corporation, the statutory provisions for the vesting in 
the corporation of the assets of the transferred undertakings usually provide that 
the property, rights, liabilities, and obligations of the former undertakers are to vest 
on the vesting date in the corporation or, where there is a two-tier organization with 
a central authority and subsidiary area authorities, in such of the authorities as 
may be designated by ministerial order.’°* Thus the new corporation is substituted 
for the former undertakers in agreements made before the vesting date except in 
so far as they are impossible of performance. The new corporation also usually 
acquires a limited right of disclaiming agreements and leases made within a short 
period (about two years) before the vesting date where they were not reasonably 
necessary or were made with an unreasonable lack of prudence.” 

The creating statute also generally provides that the statutory enactments (in- 
cluding statutes, regulations, and orders) previously applicable to the transferred 


industry are to apply to the new corporation subject to the adaptations and modifica- 
tions scheduled to the creating statute. This includes local enactments relating to 


the industry except in so far as they are inconsistent with or rendered redundant by 
the operation of the creating statute. Where necessary also the minister is em- 
powered to repeal or amend, by order, any local enactment which is no longer ap- 
110 


plicable. 
C. Limitation of Actions 


Although the public corporations are frequently designated in the creating 
statutes as public authorities,""? they are not entitled to the full privileges of the 
Public Authorities Protection Act, 1893,"’* and Section 21 of the Limitation Act, 
1939,"° which prevent legal proceedings (whether actions or prosecutions) being 
brought against public authorities except within the limit of one year from the date 
of the accrual of the cause of action, if the proceedings are in respect of any act, 


207 1 & 12 Geo. 6, c. 26. 

28 See, for example, Electricity Act, 1947, §14; Gas Act, 1948, §17; and Transport Act, 1947, §14. 

10 See Electricity Act, 1947, §18; Gas Act, 1948, §22; Transport Act, 1947, §15. 

120 See Electricity Act, 1947, §57; Gas Act, 1948, §56. 

41 E.g., the British Transport Commission and its executives, under §§1 and 5 of the Transport Act, 
1947; the Iron and Steel Corporation under §1 of the Iron and Steel Act, 1949. 

218.566 & 57 VicT., c. 61. 

1185 & 3 Gzo. 6, c. 21. 
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neglect, or default of a servant or agent of the authority. They are, however, 
granted a modified privilege in that respect in as much as the limitation period of 
six years which, under Sections 2 and 3 of the Limitation Act, 1939, applies generally 
as regards actions for contract and tort and certain other actions is shortened to three 
years so far as they are concerned.'* It should be remembered, however, that a 
committee which sat recently under the chairmanship of Mr. Justice (now Lord 
Justice) Tucker recommended the abolition of the special periods of limitation of 
actions in respect of public authorities and the new public corporations.’ 


D. Special Tribunal for Transport Charges 

The establishment of a special tribunal known as the Transport Tribunal’'* was 
due in part to the need of a tribunal to undertake duties formerly allotted to two 
statutory tribunals, vrz., the Railway Rates Tribunal and the Railway and Canal 
Commission set up under the Railways Act, 1921,'"‘ and the Railway and Canal 
Trafic Act, 1888,'"* respectively. In addition, the Tribunal became responsible for 
determining the charges to be made by the British Transport Commission for 
the services provided by the Commission as well as the terms and conditions 
applicable to the provision of those services, including terms and conditions as 
to the liability of the Commission for loss or damage.!® The Tribunal is em- 
powered to adjudicate on schemes of charges submitted to it by the Commission 
after hearing objections at a public inquiry from representative bodies of users 
of the services or providers of comparable services. The decision of the Tribunal 
takes the form of a confirmation of the scheme examined with or without modifica- 
tions or of a refusal to confirm it. The Tribunal has in addition power to alter a 
charges scheme on the application of the Commission or representative bodies of 
persons concerned as well as to review the operation of a charges scheme at the 
instigation of the Minister of Transport. Overriding provisions prevent the Com- 
mission and the Minister from taking any action in respect of charges schemes in 
such a way as to prevent the Commission from discharging its general duty to 
balance outgoings against revenue or from giving effect to ministerial directions duly 
given under the Act of 1947. 

As regards constitution and procedure, the Transport Tribunal inherits the 
powers conferred on the Railway Rates Tribunal which it displaces. Those powers 
are contained in The Railways Act, 1921, which has been slightly modified to meet 
the new position. The Transport Tribunal consists of three permanent members 
to which the Minister of Transport may add two additional members chosen from 
panels of persons possessing knowledge of (a) general trading, labor, and agricultural 
interests, and (b) transport interests. In the exercise of its functions, the Tribunal 


“** Coal Industry Nationalisation Act, 1946, §49; Transport Act, 1947, §11; Electricity Act, 1947, §12; 
Gas Act, 1948, §14; Iron and Steel Act, 1949, §10. 

5 Report dated June 30, 1949. Cap. No. 7740. 

"2° Under the Transport Act, 1947, pt. V. 

™T 11 & 12 Go. 5, ¢. 55. » C 25. 4° Transport Act, 1947, §76. 
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has the general powers of the High Court in England (and the Court of Session 
in Scotland), including such powers as relate to the attendance and examination of 
witnesses, the production and inspection of documents, the enforcement of orders, 
and the entry on and inspection of property.’*? AppeaJs from the Tribunal on ques- 
tions of law lie to the Court of Appeal in England (and to the Court of Session .in 
Scotland). The Tribunal is under obligation to make an annual report of pro- 
ceedings to the Minister of Transport. 

Under transitional provisions’* the Minister of Transport has power to make 
regulations authorizing the Commission to levy additional charges with a view to 
securing sufficient revenues but before so doing he is under obligation to consult with 
and consider the advice of the permanent members of the Tribunal acting as a 
consultative committee. Such consultation was effected in connection with a recent 


application by the Commission for an increase of 1673 per cent in railway and canal 


charges and certain increases in dock charges. After a public inquiry extending 
over several days when representatives from various bodies interested were heard, 
the committee advised that the additional charges should be made.'** 

A draft scheme under the title of the London Area (Interim) Passenger Charges 
Scheme was submitted to the Transport Tribunal under section 76 of the Transport 
Act, 1947, and, after holding a public inquiry thereon, the Tribunal issued its 
judgment on August 23, 1950.’*5 ~The main objectives of the scheme were to secure 
greater equality of fares for different journeys of similar length and for journeys 
between common points by alternative routes, and in particular to remove the 
disparities between the charges of the Railway Executive (responsible for the main 
line suburban railways) and those of the London Transport Executive (responsible 
for the coordinated system of transport by rail, bus, trolley-bus, and tram originally 
set up for the London Passenger Transport Area), the former charges being usually 
higher than the latter. Further objectives were to encourage the most convenient 
use by the public as a whole of the passenger transport facilities in London and to 
rationalize the anomalous system of early-morning workmen’s fares which were 
available for some passengers but not others. The scheme was estimated to yield 
£3,691,000 or 4.87 per cent more gross receipts than the charges in force and in- 
cluded an increased charge for workmen’s tickets on railways, trolley-buses, and 
trams and an extension of the system to ordinary buses, a new day return fare for 
suburban lines on British Railways, a standard charge for season tickets on London 
Transport lines and suburban lines of British Railways, an increase in the scale of 
bus fares, and a reduction in the mileage rate for London Transport coach fares. 
The Tribunal considered that the scheme would yield in a normal year approxi- 

120747.) Tenth Schedule; Transport Tribunal Rules, 1949 (S. I. No. 989). 

‘21 Transport Act, 1947, §82. 


122 See reports dated Feb. 6 and 16, 1950. 
123 Report issued by H. M. Stat. O. (88-83-1®). 
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mately £1 million more than the contribution which the London Area ought to be 
called on to make to the total financial requirements of the British Transport 
Commission and accordingly requested the Commission to effect a reduction. This 
the Commission did mainly by amendments of the early-morning return railway 
fares and the retention of cheap fares for shift workers on railways, trams, and 
trolley-buses. The scheme as settled was estimated to yield £2,680,000 or 3.53 per 
cent more gross receipts than the charges in force. 
E. Arbitration Tribunals 

In order to deal with the various questions arising in connection with the trans- 
fer of assets, rights, and liabilities from private owners or local authority undertakers 
to the public corporations, special arbitration tribunals are established by the various 
creating statutes except as regards coal, where the questions are determined by an 
arbitrator chosen from a panel of arbitrators appointed by the Lord Chancellor.!** 
Thus in the case of electricity,’** the arbitration tribunal consists of three members 
appointed by the Lord Chancellor, one with legal experience to act as president 
and two others with experience in business and finance.’** The tribunal is a court 
of record and its orders are enforceable in England and Wales as orders of the 
High Court. It has power to administer oaths, correct mistakes in awards, examine 
witnesses, and impose costs in accordance with the provisions of the Arbitration 
Act, 1950. Appeals lie from the tribunal on questions of law (and on certain limited 
questions of fact) to the Court of Appeal. The minister concerned has the right 
to be heard in all proceedings before the tribunal and appeals therefrom. The tri- 
bunal makes its own rules of procedure subject to the approval of the Lord Chan- 
cellor. The remuneration of the members of the tribunal and its officers is paid by 
the minister who is reimbursed by the British Electricity Authority. The matters 
dealt with by the tribunal relate to such matters as the compensation to be paid to 
holders of transferred securities if the minister and the stockholders’ representative 
fail to agree on the matter, the disclaimer by the corporation of agreements and 
leases made unreasonably or imprudently by the owners of the undertakings trans- 
ferred, the dissipation of assets by companies prior to transfer, or the payment of 
excessive dividends or interest by directors of companies prior to transfer. Similar 
provisions are enacted in the case of gas, transport, and iron and steel.1*7_ Since these 
tribunals are mainly concerned with the settlement of the problems and disputes 
arising out of the transfer of assets from private to public ownership, their importance 
diminishes with the passage of time and they do not affect the permanent structure 
of the corporation. 


#84 Coal Industry Nationalisation Act, 1946, §61. 

785 Electricity Act, 1947, §§31-33. 

8° As regards Scottish procedure, the legal member is appointed by the Lord. President of the Court 
of Session. 

*7Gas Act, 1948, §§63-66; Transport Act, 1947, §§105-107; Iron and Steel Act, 1949, §$43-46. 
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F. Ultra Vires Control 


Public corporations created by statute are entitled to exercise the powers men- 
tioned in the statute and these powers are usually expressed in comprehensive terms 
which confer upon the corporations ample scope for the exercise of their activities. 
This follows the analogy of modern memoranda of association of companies which 
allow a wide range of operation for the companies. In some cases, the statute limits 
the powers of the corporation by special restrictions, e.g., a prohibition on certain 
forms of manufacture which the government has decided to leave within the sphere 
of private enterprise. Where there are ancillary corporations (as in the case of the 
Transport Executives), the powers of the corporations are not set out completely in 
the creating statute but need to be extracted partly from instruments of delegation 
made by the dominant central corporation. 

If a public corporation acts in excess of its powers, or if it misuses the powers 
entrusted to it, a person aggrieved can approach the courts for a judicial decision on 
the matter, and the courts can pronounce the act to be ultra vires of the corpora- 
tion and therefore entitling the complainant to a legal remedy. Where the person 
aggrieved is himself resisting legal action by the corporation, he can raise a similar 
issue in defence of his case before the courts.’** The remedy sought is usually a 
declaration by the court that the corporation’s act is ultra vires or an injunction re- 
straining the corporation from further exercise of the power in dispute. In de- 


termining the scope of the corporation’s powers, the court will have regard to the 
express terms of the creating statute (and any necessary instrument made thereunder) 


and to anything which is necessarily and properly required for carrying into effect 
the purposes of incorporation or which may be fairly regarded as incidental to or 
consequential upon what the legislature has authorized.’*® 

Where the corporation is acting under its general statutory powers, cases of 
ultra vires will probably be of infrequent occurrence in view of the wide range of 
those powers, especially where they extend (as in the case of the National Coal 
Board or the Electricity Boards)'*° to such activities as are requisite, advantageous or 
convenient for the discharge of its express duties or are incidental or conducive 
thereto. Where the corporation is subject to special restrictions (¢.g., as to powers 
of manufacture), private traders will no doubt be alert to challenge acts of the corpo- 
ration which exceed those restrictions. The corporation can, however, forestall any 
such challenge by securing further statutory powers when contemplating new opera- 
tions. Thus the National Coal Board has been empowered by section 2 of the Coal 
Industry Act, 1949, to extend the area of its activities outside Great Britain subject 
to orders made by the Minister of Fuel and Power, and under the National Coal 
Board (Overseas Activities) Order, 1949, as amended in 1950,'*' the Board has 

788 See Friedmann, supra note 103, at 244 and 379. 

129 § Harspury’s Laws OF ENGLAND 72 (2d ed. 1931). 


*89 Coal Industry Nationalisation Act, 1946, §1; Electricity Act, 1947, §2(5). 
181 §_ 1. 1949, No. 2292; S.I. 1950, Nos. 1681 and rgrt. 
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extended powers of selling carbonization products abroad, maintaining representatives 
abroad to promote the sale of coal, acquiring machinery abroad for use in Great 
Britain, and acquiring coal abroad and supplying it to any country. 

The case of Smith v. London Transport Executive heard before the Court of 
Appeal'** raised the question of the scope of the powers to run omnibus services 
delegated to the London Transport Executive by the British Transport Commission. 
The appellant claimed an injunction restraining the Executive from running a com- 
peting line of omnibuses over a route extending 400 yards outside the London Pass- 
enger Transport Area without obtaining a road service license, or a declaration that 
such action by the Executive was ultra vires. The Court, after careful examina- 
tion of the powers of the Commission under the Transport Act, 1947, and the powers 
delegated to the Executive by the instrument of delegation, found in favor of the 
Executive on the ground that the instrument of delegation empowered the Executive 
to carry on not only the activities of the former London Passenger Transport Board 
undertaking which had been transferred to the Commission but also the general 
activities of the Commission’®* (viz., to carry passengers by road within Great 
Britain) so far as they were carried on in connection with the London Board 
activities or were ancillary thereto. In such cases the Executive was relieved’** of 
the obligation of obtaining a road service license. Had such an obligation been in 
force, the appellant would have had an opportunity of opposing the grant of the 
license by the licensing authority. 

Examples of special restrictions are as follows. The Central Electricity Authority 
is not entitled to manufacture electrical plant or electrical fittings for export and an 
Area Electricity Board is not entitled to manufacture electrical plant or fittings or to 
sell, hire or supply electrical plant (as distinct from fittings).’*° A Gas Area Board 
is not entitled to manufacture gas plant or gas fittings for export.** The British 
Transport Commission is not authorized to engage in the building of ships over a 
gross tonnage of 175 tons or to manufacture things for other undertakers or to trade 
in spare parts for road vehicles.’** 

In another transport case’** decided by Mr. J. P. Eddy, K. C., the stipendiary 
magistrate of West Ham, the question arose as to the powers of the Railway Execu- 
tive as agent of the British Transport Commission to administer bylaws made by a 
former railway company, whose undertaking had been transferred to the Commis- 
sion by the Transport Act, 1947. The point was raised in defence by a market em- 
ployee prosecuted for obstruction with a barrow at a railway station under bylaws 
made by the London and North Eastern Railway Company. The magistrate’s ruling 


**2 [1949] 2 All E.R. 295 (C.A.). 

788 Te, under §2(1) of the Transport Act, 1947. 
*8* By §65(1) of the Transport Act, 1947. 

186 Electricity Act, 1947, §2. 

186 Gas Act, 1948, §1. 

487 Transport Act, 1947, §2. 

*8® Reported in Daily Telegraph, Oct. 3, 1950. 
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was that under Section 14(2) of the Act of 1947 the Commission (and the Executive 
as agent of the Commission) had, on the transfer of the railway undertaking, all 
the rights which the railway company had including rights conferred by bylaws made 
by the railway company. 

Another case, National Coal Board v. Hornby and Others,'** heard in the Chan- 
cery Division of the High Court, raised the question whether the option to purchase 
a farm granted to a colliery concern by the owner was exercisable by the National 
Coal Board on the transfer of the assets of the colliery concern to the Board under 
the Coal Industry Nationalisation Act, 1946. The Court held in favor of the Board 
on the ground that the assets (including the option) of the colliery concern passed 
to the Board under Section 5(1) of the Act of 1946 as land available for coal industry 
activities within the meaning of Paragraph g of Part I of the first Schedule to the 
Act, and the Board was entitled to exercise the option under the original deed. The 
fact that the Board, under an alternative provision contained in Section 7 and the 
second Schedule of the Act, could have acquired the farm on giving notice of 
acquisition to the owner but had failed to serve the requisite notice did not prevent 
the Board from relying entirely on the former provision. The Court therefore 
decreed specific performance of the contract of purchase which, under the terms of 
the deed, arose on the service of notice to exercise the option to purchase. 


18° 1949] 2 All E.R. 615 (Ch. D.). 
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Anprew M. pve NeuMAN* 
I 


THe BackGROUND 


A. The Extent of Nationalization 
Nationalization did not spring out suddenly like Minerva from Jupiter’s head. 
It had already made its appearance in Great Britain before the 1939 war, but then 
it was used only when the less powerful tools of state interference such as tariffs and 
subsidies failed to guide industry along the lines the government wanted it to 
follow. After the last war, the coming to power of the Labor Government changed 


the situation. 

Since 1945, under the Labor Government, nationalization (in nearly all cases 
against compensation of the former owners) has engulfed various important sectors 
of the British economy. It has penetrated into the complicated field of “betterments”’ 
in relation to land and vested in the state all development values (without actually 
nationalizing the ownership of land); it has swept through a large array of basic 
industries; it has also brought about the relatively non-controversial state ownership 
of the central bank and, probably more transient in character, of purchasing and 
selling raw cotton.” 

Under the new regime, statutes (see Table 1) have nationalized the Bank of 
England, cable and wireless tele-communications, the exploitation of coal (with 
the exception of open-cast coal); electricity is generated and distributed by the 
British Electricity Authority and fourteen Area Boards, and gas by twelve Area 
Boards under the guidance of a central Gas Council. The bulk of inland transport 
is the concern of the British Transport Commission and its Executives; civil 
aviation® and the bulk of the iron and steel industry are also run by public corpora- 


* Former Lecturer in Economics, University College of the South West of England, Exeter. Author, 
EconoMic ORGANIZATION OF THE BritisH Coat INpustry, and of other works. 

* The nationalization of “betterment” values of town and country lands has fulfilled a pledge given 
by the Labor Party during the election campaign of 1945. It was implemented by the Town and 
Country Planning Act, 1947, 10 & 11 Geo. 6, c. 53, and constitutes the most controversial part of this 
very extensive statute. The essence of the reform is that while the ownership of land remains in the 
hands of the proprietor he is deprived of the benefit of any appreciation of its value due to its better 
use or “development.” Under the Act, if an owner of land undertakes major developments which cause 
an increase in the value of land he is obliged to pay a development charge. A Central Land Board has 
been set up to assess and collect these development charges on the difference in the value of land 
resulting from a change in its use (for instance turning a cabbage field into an industrial estate); see Part 
VII of the Act. 

* The importation and marketing of raw cotton in Great Britain are the monopoly of the Raw 
Cotton Commission of Liverpool. 

*The British Overseas Airways Corporation was established as a public corporation just before 
the 1939 war by the government of Mr. Neville Chamberlain. It is one of those strange British paradoxes 
that this organization more than any other served as a model for the Socialist nationalizers. 
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tions. With beet-sugar production on the way to being taken over, a very large 
slice of Britain’s economy is nationalized. 
B. Facts and Figures Relating to Public Corporations 

Before we discuss the economic aspects of nationalization it might be helpful to 
give a few sketches to guide the reader through the maze of public corporations. 

1. Who runs them. The nationalization acts have led to the formation of a 
bewildering array of corporations, executives, and consumers’ councils. Table 1 
shows the bodies which are required by statute to be set up. All the recently 
established public corporations derive their authority from specific acts of Parliament. 
In every case the nationalization act has clearly defined the body or bodies which 
are responsible for running the industry. Sometimes subsidiary bodies are also 
provided for by statute; in other cases the creation of executive organs has been left 
to the discretion of the corporation. The Table brings out clearly that the creation 
of subsidiary bodies by law is the exception rather than the rule. Only in transport 
and electricity is a two tier structure a statutory requirement.* In practice, of 
course, whatever the statutory requirements, most corporations have found it neces- 
sary to set up numerous lower formations on a functional or geographical basis. 
Many of these are discussed in the text. No attempt is made to show them in the 
Table. 

It is perhaps significant that although it has not always been thought necessary to 
provide by law for the setting up of subsidiary executive formations, in nearly every 
case the statutes make provision for the formal representation of the consumers’ 
interests. Presumably it was realized that the corporations could not be left to set 
up such machinery for themselves." Where no provision is made for consumer 
representation it can fairly be said that representation would be superfluous. Thus 
the Bank of England and Cable and Wireless Ltd. have little occasion to elicit the 
views of their customers by formal means. The Raw Cotton Commission serves a 
comparatively small group of businesses who have adequate means of making 
their views known. For the Overseas Food Corporation and the Colonial Develop- 
ment Corporation formal machinery for consumers’ representation would obviously 
be very difficult to organize. Neither the British Overseas Airways Act, 1939, nor the 
Hydro-Electric Development (Scotland) Act, 1943, provided for consumers’ repre- 
sentation, but these omissions were made good by subsequent legislation (the Civil 
Aviation Act, 1946, and the Electricity Act, 1947, respectively). Strange as it may 


“In the gas industry the method of administration is quite exceptional. The primary units are the 
Area Gas Boards; the Gas Council is merely the apex of a federal structure. 

° Although the British Broadcasting Corporation is not under discussion here, it is interesting to note 
that this corporation has gone to great lengths to establish means to learn the preferences of its con- 
sumers. This is closely related to market research. It runs an elaborate Listener Research organization 
which canvasses listeners’ views both by questionnaires and interviews. It has advisory panels for the 
major branches of broadcasting—schools, religion, etc.—and it. appears to be willing to use any other 
device for obtaining opinions of its “customers” on programs, though not of course on costs, etc. The 
North Thames Gas Board operates a consumers’ market research. 
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seem, by July, 1951, the machinery for consumers’ representation was still 


not fully 


set up and not all the councils have been appointed. 


TABLE 2 


Tue Main Activities oF Pusric Corporations 


Corporations and 
Executives 


British Electricity 


Authority 


Area Electricity 
Boards 


Activities Carried Out 


Generation, purchase, and transmission of electricity 
Sale of electricity to Area Boards and railways 
Purchase and sale of electricity 

Distribution of electricity 

Renting of meters, apparatus etc. 

Hiring, selling, repairing, and maintaining electrical fittings 





Gas Council 


Area Gas Boards 


The manufacture of plant required by Area Gas Boards. 
Selling, supplying, installing, repairing, maintaining, and 
removing such plant 

Manufacturing, selling, and supplying gas and coke fittings 
(except for export) 





Acquiring gas in bulk from other Area Boards and other 
persons 

Manufacturing and distributing gas in their areas 

Manufacturing and selling coke, other solid fuels, and by- 
products obtained by carbonization 

Making available and installing gas and coke fittings for 
sale or hire 





British Overseas Airways 
Corporation, and British 
European Airways 

. Corporation 


Providing scheduled air services for passengers, mail, diplo- 
matic bags, and commercial freight 

Engineering, aircraft, route and flying conditions research 
(N.B., they cannot manufacture air-frames, aero-engines, 
or airscrews) 

Providing charter services 





National Coal Board 


Mining coal 

Distribution of coal wholesale and retail, at home or overseas 

Producing coke, gas, manufactured fuel, brickettes, bricks, 
and tiles 

Refining benzole 

Distilling tar 

Repairing railway wagons 

Managing housing estates 

Operating farms 

Licensing mines to private operators 
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Transmitting and distributing electricity 
Selling electricity to ordinary consumers and to the British 
Electricity Authority 
North of Scotland Promoting the construction of hydro-electric schemes and 
Hydro-Electric Board a Highland grid. Operating diesel generating stations 
and gas turbine generating plant 
Selling and hiring electrical apparatus 
Wiring consumers 





Carrying Activities 





(a) British Railways: 
Passenger and freight services by rail and ship 
Collection and delivery of goods 

(b) British Road Services: 
Road haulage 

(c) Provincial and Scottish Group: 

ies Road passenger services 
a (d) London Transport: 

Road and rail passenger services 

Non-Carrying Activities 


Docks, harbor, and wharfs 

Inland waterways 

Hotels and refreshment rooms 

Commercial advertising 

Letting sites, shops, etc. on premises and property used by 
the Commission 








2. What they do. Table 2 sets out the principal activities in which the British 
public corporations engage. The list is by no means complete. None of the younger 
corporations have been established to develop an entirely new line of economic 
activity; they have all been formed to take over and control businesses which had 
already been in existence for a number of years. They thus found themselves in 
control of a range of ancillary products and services which had been developed by 
private owners. 

There are four main reasons why private firms engulfed by nationalization had 
developed such activities. It was often profitable to enter into lines of business 
nearer the ultimate consumer. This was particularly true of coal mining where 
forward-integration into coke production might secure a market in times of bad 
trade. Secondly, there was integration backwards which was even more attractive. 
By building their own locomotives and rolling stock the railways could foster 
technical developments and keep a check on the prices charged by outside suppliers. 
Thirdly, the need to develop outlets for by-products was a potent reason for branch- 


ing out into new lines. Gas undertakings developed plants for producing sulphate 


of ammonia, pitch, and creosote. Colliery companies operated brickworks to utilize 





TABLE 3 


Pusiic Corporations: PARENT MINISTERS AND EMPLOYEES 





| Approximate 
Approximate Number of Em- | 
Number of Em- | ployees of Public | Gross Revenue 
ployeesemployed Corporations per head 
as of September undereach | per Employee 
1949 Minister £ 


Bach asciit 
Parent Minister Corporation 


| National Coal 
|| Board 


$00 ,000 598 


Minister of 
Fuel and Power >| 


Authority 156 ,000 


) 
ae 1} 

| 

j 


1 sd : hes 
| British Electricity 


, 


1,086 ,000 1,367 


| Gas Council 


130 ,000 


British Broadcasting 


Postmaster | 
1] C orporation 


General 12,000 
= | 22,000 


| ‘Cable and Wireless 10,000 


| Overseas Food** 
Corporation 


Minister of 


Food 30,000 


30 ,000 


Iron and Steel Corpora- 
tion of Great Britain 


Minister of 
Supply None *** 


Colonial Dev eegment 
Corporation | 


| Figure not 


Colonial 
available 


Secretary 


British Transport 
Commission 


Minister of 


Transport 900 ,000 


| 
‘ 
| 900 ,000 
| 


President of the 


Board of Trade | Raw Cotton Commission | 1,000 1,000 





British Overseas Airways 
Corporation 19,000 
British European Air- > 
ways s Corporation 6,000 1] 


| 
aa | 
% are nea | as Rita 
| 1) 
| | 
g 


25 ,000 
—|} 
if 


|| 
Minister of 
Civil Aviation 


North of Seotland ; 
Hydro- E lectric Board 


Secretary of 
State for Scot- 
land 


14,000 


|. 6 
| 2,097,000 


| Bank of England By 


Total... fea 
Approximate number of persons employed 
overseas, during September 1949. as 


None 
2,103 ,000 


Total at home 2,067 ,000 

Estimated number of persons in civil em- 

ployment during September 1949*....... 22 ,230 ,000 

The percentage of the persons in civil em- 

ps ment during September 1949 employed 
as 9 per cent**** 





*Monraty Digest or Statistics No. 57 (Centra Sratisticat Orrice, Lonpon) # (Sept. 1950). 
**Early in 1951 the situation here changed completely. 
***On May 5, 1951 the Iron and Steel Corporation of Great Britain employed 229,000 workers, see Monthly Statistical Bulletin of the 


British Iron and Steel Federation, June, 1951, p. 26. 
****This figure does not include the employees of the Iron and Steel Corporation of Great Britain which came into being in 1951. 
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the clay which would otherwise have accumulated in embarrassing quantities on the 
surface. Electricity undertakings sought profitable markets for surplus steam and the 
railways and buses became major providers of advertising space. Railways ran hotels 
at their terminal stations and elsewhere. Finally there was a tendency to avoid 
competition by buying up rivals. The bad state of British canals is largely due 
to their handling by the railways which bought them. The railways acquired con- 
siderable interests too in the road and passenger haulage fields. 

As a result the public corporations are engaged in an extensive range of sub- 
sidiary activities. To some extent nationalization has provided an occasion for 
breaking up the different economic interests and sorting them out administratively 
by classes of activity. Thus inland waterways have been placed under the control 
of a separate Executive of the British Transport Commission and the National 
Coal Board has acquired all large coal mines, including those formerly owned by 
steel companies. Nevertheless the range of activities covered by the National Coal 
Board in particular is wide and these ancillary interests are a potential cause of 
conflict between the corporations and a worry to the Board.’ The balancing of their 
accounts overall is accidental, while the range of activities is so heterogeneous. 

3. Their Manpower. The public corporations have a great responsibility to a 
large section of the working population and to the community as a whole. They 
employ about 10 per cent of the nation’s total civilian labor force and a very much 
larger proportion of manual workers. Upon their success or failure as employers 
depends the profitable use or misuse of a considerable productive force, and the con- 
tentment or discontentment of thousands of workers. 

It is extremely difficult to judge accurately the corporations’ success as employers; 
indeed to be able to do so, one would have to be a psychologist as well as an econ- 
omist. For example the impact of official strikes* in the nationalized industries can- 
not be compared simply with pre-nationalization conditions for there is at least one 
new factor at work—the trade unions’ support of the government which reinforces 
the anti-strike policy. Although the men and women working for public corpora- 
tions can be affected by decisions taken by the corporations’ parent ministers they are 
not government employees or civil servants (see Table 3). 

Some public corporations, e.g., the British Overseas Airways Corporation, the 
British European Airways Corporation, and British Railways, are at present reducing 
the amount of their manpower as an act of policy. Others are losing men despite 
frantic efforts to keep them or to recruit new ones. One of the criteria of success 
of coal nationalization in the short run is the ability to retain and to recruit the 
necessary number of miners. Most corporations however seem to increase their 
office staffs at one stage or another. 


™ The National Coal Board has disposed of its mainline wagons to the British Transport Commission 
but in the distribution of electricity and the production of gas it may yet prove a thorn in the flesh of 
the British Electricity Authority and the Area Gas Boards. 

* Official strikes are strikes authorized by trade unions. As unions have tended to refuse authorizations 
to strike, a more accurate estimate of labor discontent can be gained from the unofficial strike figures. 
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4. Their Profits and Losses. The losses of the British Overseas Airways Corpora- 
tion and British European Airways Corporation have caused little surprise. It is not 
anticipated that these corporations will make a profit as long as prestige flying is in 
fashion. Indeed, the Civil Aviation Act, 1946, provides for subsidies to be paid until 
1956. 

The British Transport Commission’s deficits were also anticipated, mainly 
because the railways had been losing money. In most corporations which recorded 
credit balances, profits so far registered have not been large. Their size was not so 
much due to their inability to increase charges, as to the government’s anti-inflation 
policy. If costs continue to rise and the Trades Union Congress no longer effectively 
supports the government's “wage freeze” policy, it would be too much to expect that 
all these increases could be countered by savings resulting from economies (see 


Table 4). 


TABLE 4 
APPROXIMATE Gross INcoMeEs, ProFits, AND Losses oF PuBLIC CORPORATIONS FOR THE 
YEAR 1949. 


| 

| Approximate 
Corporation 'Gross Incomes for| Approximate Approximate 
1949 Losses for 1949 | Profits for 1949 


£ £ £ 
British Broadcasting Corporation . as 15,458 ,000 acaltares 1,035 ,000 
North of Scotland Hydro-Electric Board. 3,485,000 | : 97 ,000 
National Coal Board. 478 ,360 ,000 wich 9 ,467 ,000 
British Overseas Airwa ays -s Corporation . . ; 
British European Airways Corporation 
Raw Cotton Commission......... : ; 
British Transport Commission. . ‘ 20 ,761 ,000 
British Electricity Authority§............. 21% 3, 141 "000 dys eh ae 


gh) eae 4 ..| 1,372,382 ,000 











Gross National Income for 1949. . . 

Approximate total of the 1949 Gross Receipts | 
of the Public Corporations as a percentage of | 
the 1949 National Income. . 12% | 








*This figure does not include the £ £6,350,000 E: iia Grant received by the Corporation for this period. 

+This figure does not include the £1,535,000 Exchequer Grant received by the Corporation for this period. 

{This figure was reduced to £707,000 by appropriation from Reserve Fund. In the year ended July 31, 1950 (second full year) the 
Raw Cotton Commission made £10 million profit before taxation and other appropriations. 

§The British Electricity Authority made a surplus of £7,163,000 in the year ended March 31, 1950. 

+Ye ar ended March 31. 

iThe inclusion of Gas and Iron and Steel would raise this figure to the region of about 4 of the National Income 


Electricity is a great expanding industry and one earning profits. Between the 


operational years 1947/48 and 1949/50 the number of units generated rose from 41.3 
million to 48.6 million. Maximum output capacity of plant rose by about 9 per 


cent in two years.® 


* Report OF THE British Evecrriciry AUTHORITY FOR THE YEAR ENDED MARCH 31, 1950 App. 23. 
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C. Neglect of Theoretical Discussion 


For the purposes of this essay I accept nationalization as a fact and propose to 
discuss a number of economic problems facing the public corporations. It is not my 
intention to discuss the perennial question whether nationalization is the road to 
serfdom or the road to a new freedom. Nor do I wish to moralize. It is easy to dis- 
course on the virtues or the vices of nationalization, and according to one’s stand to 
demonstrate that either it has bloody hands or that it is simon-pure and snow-white. 

Unfortunately most literature about the British nationalized industries has been 
polemical. There is little that is constructive and well informed. Polemics do not 
help to reverse the verdict, of what, at least at present, is a democratic and consti- 
tutional wish of the majority nor do they contribute much towards the under- 
standing, critical appraisal, or undertaking of remedial action where the economic 
planning, efficiency, or administration of the nationalized industries have gone 
wrong. Thus the public knows very little of the economic problems and difficulties 
facing the public corporations in Britain or the errors already committed by their 
boards and on the other hand, the boards of public corporations labor under a sense 
of isolation and are without guidance from enlightened public opinion. There are 
innumberable writers passionately opposing’? or supporting nationalization, whose 
arguments are based on a purely emotional aprioristic approach to the subject. If 
pressed to define the changes that nationalization has brought about, they would be 
unable to put their finger on the essential features.” 

Few academic economists were at the time of the Socialist victory in Britain in a 
position to offer guidance on practical pricing, costing, and planning of big units. 
The administrator, instead of being given advice by the academic economist, is 
served with voluminous non-factual writings on “ought-to-be’s.” He is thus bound 
to endorse the words of Mr. Chester, who writes not without sarcasm that “so much 
has been written by economists about the theoretical considerations which should 
govern the price policy to be followed by the managements of the various nation- 
alized industries that it will at least be a change to look at the actual legislation and 
see what is contemplated in practice.”?* 


*° Here is a typical example of an attitude towards nationalization: ‘‘Nationalization—that cretin 
conceived by long-haired Bloomsbury out of envy and greed with timid capitalism as its midwife—is 
standing in the market place with its foolish tongue hanging out and wagging its monstrous head for all 
to jeer at. It has not only let down the consumer but it has failed where it cannot afford to fail, and 
that is in its labor relations. Most of the strikes today are in the nationalized or Government-controlled 
industries. Now is the time for industry to pluck up its courage and knock out this alien monster.” 
Mr. L. D. Gammans, M. P., Does Industry Lack Courage?, The Financial Times, Nov. 15, 1950, p. 4- 

**It is probable that those who saw in nationalization the embodiment of their party’s creed were 
actuated by such fervor that they never paused to think that nationalization (of which in Britain the 
only common feature is the paying-off of the private owners) could take a large number of forms, some 
of them not at all to their liking. When victory of the Labor cause was suddenly assured, they stood 
in awe, unready to implement their ideals and without a clear plan of action. Mr. Shinwell admitted 
this in his Edinburgh speech of May 2, 1948; see also 478 H. C. Des. 2824 (5th Ser. 1950). The 
opponents of nationalization, on the other hand, piled scorn upon contempt on it and failed to see that 
nationalization worked differently when applied to various industries. 

22D, N. Chester, Notes on the Price Policy Indicated by the Nationalization Acts, 2 Oxrorp Economic 
Papers 69 (Jan. 1950). 
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D. The Real Problem 
It is not in the economic, but in administrative, accounting, and professional 
journals that fragments of real problems are scattered here and there. The British 


press, always watchful and alert, has certainly given much attention to the nation- 
alized sector of industry. This interest is very valuable. But facts which make 
good news in the press are often not those which influence crucial developments,'* 
or which help the formulation of problems. 

The voice of the consumer was not properly heard. Nearly all the nationaliza- 
tion statutes provide for the representation of the consumers. In most cases, the 
machinery was not called into being until the formative stages of the boards were 
completed. Thus consumers too could not, and still do not, influence the style of 
economic thinking and administration of the public corporations. 

The supervising ministers and their advisers were torn between two desires. 
They wanted the nationalized industries to be commercially and administratively 
independent, but on the other hand wished to keep themselves informed of various 
details and to direct by informal advice and “boudoir politique” rather than by open 
directions so as to reduce the amount of external criticism and to ensure success at 
whatever the cost to the economy. 

As the number of nationalized boards increased, there must have been a strong 
tendency for them to seek to regulate their mutual relations, attitudes to staffs, etc., 
and to settle their differences privately whenever their economic interests clashed, e.g., 
the British Electricity Authority always wants better and cheaper coal and the Na- 
tional Coal Board wishes to generate its own electricity and to make small coal 
more remunerative. The British Transport Commission wants cheap and good coal, 
while coal needs cheap transport. Mutual arrangements had to be made as nation- 
alization advanced (e.g., private railway wagons were compulsorily bought by the 
National Coal Board from the owners, but when the British Transport Commission 
was formed, Transport expropriated the rolling stock of the National Coal Board; 
when the Ulster Transport Authority was formed it bought out some assets from the 
British Transport Commission). Matters requiring payments are publicly known, 
others applying to methods and functions are less easy to ascertain. The ministers 
and their servants may not be as well informed of what is going on in the boards 
as they would like to be or indeed the public may think they are, while at the 
same time the ministers have the task of shielding the corporations from the in- 


*® Thus, for instance, Mr. J. Latham, the able Director-General of the National Coal Board’s Finance 
Department, complained not without justification: “Before the accounts were published, considerable 
apprehension had been expressed as to the standard of disclosure which might be adopted,” but when the 
accounts were published there was, however, “‘little informed discussion or criticism of the accounts in 
the professional press.” And he goes on a little later, saying “I am not aware of any important informa- 
tion which would be of real value to economists which is not disclosed, for example, by the National 
Coal Board. This is perhaps a rash statement which I may regret, but if it leads to indications of the 
nature of the information which accountants, particularly those in nationalized industries, have in their 
possession and are not disclosing, I shall be satisfied.” In The Accounts of Nationalised Industries, The 
Accountant, June 11, 1949, pp. 487, 489, 490. 
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quisitive public and of approving their investments. In such conditions haphazard 
and arbitrary behavior has an ideal climate in which to thrive. 

In the circumstances the design and progress of nationalization was left to the 
administrators.'* No doubt the boards, with such various resources of means and 
talents as they have been able to muster, have been trying in their own way to make 
a success of the job, although much could be said about their consistency and 
choice of criteria of success, and the all pervading tendency to foster monopoly by 
eliminating competition. 

E. Control and Supervision 


In the absence of enlightened leadership from those qualified to analyze and to 
ask questions it is not surprising that the standard of discussion on the nationalized 
industries is by no means elevating. It is astonishing, says the journal Public 
Opinion,’* how many people discuss nationalization without reference to the prob- 
lems of the nationalized industries. Yet such problems demand urgent considera- 
tion. Many things need to be made clear. To what extent are the boards real 
policy makers and economic planners?" Or is the final decision always to come 
from the ministers? 

Parliamentary debates on public corporations are infrequent and when taking 
place, do not always probe into essentials. Techniques of approaching the problems 
have not been evolved as yet. The debates are nearly always disjoined, everyone 
tackling a different point,’® or applying standards of comparison of pre-nationaliza- 
tion days. 

Dissatisfied with the existing machinery of supervision and present economic 
accountability, many politicians and pamphleteers are searching after a new ma- 
chinery of accountability, asking for an inter-party Committee of Parliament on 
public corporations or similar investigating bodies. But even the best Committee, if 
not given the criteria by which to judge the results and without the access to facts, 
can only be of very limited use. Without detailed knowledge of the background and 
of basic facts, debaters can only beat the air and plough the sand.’* 

**Even now there is little literature dealing with the economic problems which confront the 
managers of public corporations. This is also partly the reason why the so profusely mentioned national 
plans of our publicly owned industries are still in major parts unready or not fully opened to public 
inspection; such releases, when made, are rather vague. 

*® Oct. 16, 1950. 

*7 Certain decisions are reserved to the ministers concerned because (a) the nationalization acts say 
so; (b) the decision rests with the minister for some other reason, e.g., the board wants him to use his 
powers, ¢.g., to train recruits or requisition land; or (c) the minister has powers under some other 
act, ¢.g., to prevent river pollution. 

*® Some members of Parliament on both sides of the House are aware of this failing. Mr. H. Molson 
did not exaggerate when he said that the debate on October 18, 1950 on nationalized transport 
moved quickly from coal prices to restaurant cars, to C licenses for road transport, to steamers to Ulster, 
to interest rates, to hotel executives. See 478 H. C. Des. 2849 (5th Ser. 1950). 

*® The main sources of information at present about the public corporations are their annual reports 
and accounts which are laid before Parliament. These are generally laboriously prepared, voluminous, 


rather expensive, and published with considerable delay. Although full of less important detail, 
historical facts, ex-post-organized politique raisonnée, etc., they are as a rule singularly non-committal and 
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It must be remembered that the field of free action left to the public boards is 
more limited than is generally realized. Price changes must nearly always be ap- 
proved by the ministers, investments are subject to limitation and have to be fitted into 


the national pattern, output targets are given by the government. Certain other 
matters such as recruiting of labor, welfare, education, housing are often a joint 
responsibility of a board and one or more ministers. Thus, e.g., the Minister of 
Labor and National Service and the National Coal Board are together primarily 


responsible for recruiting men into the mines.”” 


F. Formulation of Objectives 

No doubt the boards of the various corporations have been doing their best. 
But do they know where they are trying to go? Aids to navigation are useless 
if the captain of the ship is not told his destination. The nationalization acts give 
the corporations a variety of directives. We shall analyze them later. Some of 
them are conflicting; none give a clear guide to economic action.*!_ To be “efficient” 
and “economical”; to “co-ordinate”; to “provide . . . an adequate . . . and properly 
integrated system”; to “further the public interest in all respects”—these are some 
of the ends. It has been the task of the boards of the public corporations to find the 
means to secure them. What institutional arrangements and economic policies do 
such objectives indicate? Is it the maximization of profits (or minimization of de- 
ficits); a “tidy” selling organization, e.g., with uniform or zone-delivered prices; or 
the avoidance of deficits and hence subsidies at all costs;** high wages; or a unit of 
high technical efficiency; an intensely happy corporate organization; maximum serv- 
ice; cheap products; immediate gains or conservation of national resources? One 
could ask many questions, each of the utmost importance. The ends are numerous 
and if all could be satisfied simultaneously there would be no problem. The difficulty 
is that not only are many of those objectives imprecise or incapable of quantification 
but they also conflict with each other. Many of them are aims which can be solved 
only by political economy. They involve value-judgments. In considering the 
vague on the essentiai facts of policy, marketing, and planning. The authors of the corporations’ reports 
often assume in their readers a level of intelligence which is not too high. By contrast, the chapters 


on accounts are usually of a high calibre and have earned well-deserved praise. But the chapters and 
statistics dealing with prices, charges, investments, financial policies, wage policies, labor policies, etc., are 
less satisfactory. 

2° 478 H. C. Des. 375 (written answer) (5th Ser. 1950). 

*1In this belief I am strongly supported by D. N. Chester who writes: “The National Coal Board, 
for example, has among its duties ‘making supplies of coal available, of such qualities and sizes, in such 
quantities and at such prices, as may seem to them best calculated to further the public interest in all 
respects, including the avoidance of any undue or unreasonable preference or advantage.’ This is a very 
large umbrella capable of covering many different schools of thought, for all are concerned with 
furthering the public interest in all respects, though those who wish to take special advantage of different 
elasticities of demand may be a little chilled by the last eleven words. There is thus not much guidance 
here.” Notes on the Price Policy Indicated by the Nationalization Acts, 2 Oxrorp Economic PapErs 69 
(Jan. 1950). 

*? There is little scope for state subsidies under the acts. 
corporation’s activities by another goes on and hence of one class of consumers by other classes (rail by 
road, Atlantic by internal trips, coking coal by house coal); see p. 739 infra. 


But the subsidization of one branch of a 
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economic problems of public corporations one arrives at the same conclusion as 
Mr. Colin A. Cooke of Magdalen College, Oxford, ¢.g., that “to be real economics 
must be political; it must become PouiticaL Economy.” Running a nationalized in- 
dustry is a problem. In theory Parliament, on behalf of the community, makes the 
political decision; it selects the ends. It is for their agents, the public corporations, 
to devise the economy to achieve those ends. As we shall see later, the failure of 
Parliament to make its political decisions precise makes it difficult for the corpora- 


tions to select the appropriate “style” of economy. 

We have numerous chairs in universities and various institutes, but to the best 
of my knowledge, there is no senior lectureship, let alone a chair or an independent 
institute, with sufficient means for studying the nationalized sector of industry from 
the economic or social viewpoint.** A non-political institution for the study of 
nationalized industries could do much to fill the gap, and to help the consumers’ 
representatives in the nationalized industries to perform their functions more efficient- 


ly than at present. 
G. Bureaucracy 

The supply of talent being limited in the administration of public corporations, 
whose “style” or pattern of economic action is not determined, it is not surprising 
that in spite of all disclaimers or professions of best intentions not to behave other- 
wise but commercially, people with civil servants’ traditions and “civil service” 
methods of administration are winning the day everywhere. The passion for 
unification, standardization, co-ordination, in many cases encouraged by the law, 
as well as the rule of precedent, are establishing themselves everywhere, be it trans- 
port charges, passengers’ fares, charges for gas and electrical fittings, or internal 
relations of the corporations. We see such pictures as the Chairman of the Colonial 
Development Board (Lord Trefgarne) resigning on the ground that his corporation 
is given no guidance as to the “pattern” of behavior. It is easy to say that the pattern 
is “commercial,” that the corporations are to pay taxes or follow the most progressive 
methods of presenting their accounts; in fact, nothing is more distant from the 
minds and the actions of the boards than a commercial outlook. 

Because of the constant stonewalling by the ministers when serious parliamentary 
questions are asked, facts are not known to the public. Public corporations are very 
responsive to such informed criticism as is forthcoming, although this is often vague 
and doctrinaire; while as a rule the boards’ headquarters prefer to keep facts to them- 
selves, although here too the more progressive boards are more communicative than 
others. 


28 See Colin Cooke, Economics or Political Economy, District Bank Review, June, 1948, p. 8. 
“Today practice is ahead of theory... . The debate is not on what means would be employed to bring 
about a given end, but on the more decisive, prior question ‘what is the end that should be chosen? ’” Ibid. 

**The Acton Society has been studying nationalization from a political viewpoint and has issued 
an interesting series of publications on problems of nationalization of which public accountability is the 
most important. 
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H. Is Nationalization a Success? 

It is very easy to praise or to blame the nationalized industries. The controversy 
cannot in fact be settled. Without some criteria of judgment we would have some- 
thing like the mad race of Alice in Wonderland in which everyone won or everyone 
lost. 

There is little real help forthcoming from the world of statistics, for as Mr. Seers 
pointed out:*° 
The fully trained graduate can produce within a morning a statistical memorandum 
supporting or destroying any proposition. ... As a very elementary example, he will 
readily show that less coal is produced or exported than in 1938, ergo nationalisation is 
bad; or alternatively that there has been an upward trend in coal-mining productivity since 
vesting day, ergo nationalisation is good. 


Even if all evidence points in one direction (say against nationalization), long 
runs (which irritated Lord Keynes so much) may go into action or the argument 
be switched into the elusive path of what worse things would happen had nationaliza- 
tion not been applied. The ministers have often painted the gloomy picture of 
calamities that would have befallen the nation had, e.g., the coal mines been left in 
the hands of private owners.” 

The apparent success or failure of public corporations depends on the criteria by 
which they are judged. The Conservatives have blamed nationalization whenever 
the corporations have shown losses, while some Socialists maintain that success should 
not be judged by the ability of a nationalized industry to show a surplus; the wheels 
should run without the grease of profit. 

The British Electricity Authority has commissioned Royal Academy style 
artists to design posters for their series, “Portraits of Power Stations,” showing to the 
public the beauty of new power stations. Controversy immediately started in the 
press over whether the users’ money should be spent on those posters, especially at 
a time when the utmost economy of electric current was necessary to reduce the 
danger of electricity breakdown. The school of economizers and the school of 
public relationship of nationalized industries found themselves in headlong col- 
lision.?? 

Dissatisfaction is not confined only to the Opposition. Supporters of the Labor 
Government criticize many aspects of nationalization. Some say that it has not 
solved the problem of monopoly, others that the workers are not allowed to play a 


?°T. Seers, On the Dangers of Reading Statistics, 60 Econ. J. 622 (Sept. 1950). 

*° See, e.g., Mr. Noel Baker’s pamphlet, Coat (Labor Party, London, 1950) in which he chooses to 
quote the opinion of the Chairman of I.C.I. (p. 4). 

*? The following is typical: Miss Ethel M. Jones, in a letter to the Evening News of Nov. 19, 1950, 
criticized the posters announcing “Another New Power Station!” She said: “Whether the posters are 
intended to give the impression of affluence, or to make clear the achievement of the Socialists alone, I 
know not, but it is one more example of the careless abandon with which the Government nds our 
money in financially hard times.” The B.E.A. says it is not intended to convey that the nationalized 
industry is taking credit for these power stations. The object is to show that something is being 
done to meet electricity demands. Something clearly to gladden the hearts, 
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sufhciently active part; some that the consumers’ interests are not well looked after; 
and others that civil servants have gained ascendancy in the administration of the 
boards and that centralization*® and arbitrariness of decision have increased every- 
where. There is a group who resent compensation to the former owners having been 
made a charge on individual corporations’ earnings thus making it more difficult for 
them to show profits and grant substantial wage increases to their employees. These 
are only some of the issues on which opinion is divided within the same party. 


Can one conceive a more violent condemnation of the way nationalized transport 
is administered than the words of the Labor member, Mr. Poole, in a debate on 
transport in the House of Commons,** when he declared that the Minister of 
Transport “has not the remotest conception of what is required in a nationalized 
transport undertaking to make it successful”? The numerous district resolutions on 
the Agenda of the forty-ninth Labor Party Conference of 1950 show how wide is the 
array of objections to the present forms of nationalization. Some of the conclusions 
would have far reaching economic consequences,” in so far as they would destroy the 


**In the first general debate on nationalization in the House of Commons, Mr. Albu, M.P. (Labor), 
made this point very clear when saying: “Here I would like to scotch another myth created by the 
Opposition. They are trying to make the case that they alone are the decentralizers, that they alone 
believe in the decentralization of management to the lowest possible level. That is untrue, Hon. 
Members on this side (labor) are as interested as Hon. Members opposite that management shall be 
decentralized as far as possible. That is evident from the changing structure of the boards which have 
been set up under the various Acts and the changes taking place in the Coal Board.” 478 H. C. Des. 
2871-2872 (5th Ser. 1950). 

*° He went on to appeal for the suppression of the issue of C licenses for private lorries, viz., those 
authorizing the holders to carry exclusively in connection with their own business, in order to 
strengthen the Transport Commission’s monopoly of road transport. 478 H. C. Des. 2090 (5th Ser. 
1950). 

*’ The following two resolutions taken from the Agenda of the 4gth Annual Conference of the 
Labor Party in 1950 indicate the extent of the people’s interest in various facets of the problem. 
The first (Mitcham) resolution below received much support from the delegates: 

“This Conference agrees that the nationalization measures now on the Statute Book are important 
steps in the social development of the people but declares that it is necessary to bring home to those 
employed in the industries and the general public the importance of social ownership. 

“To this end it is necessary: 

(a) That the present capitalist method of judgment—namely, the Profit and Loss Account—should be 
ended, and further to this the sums paid to former owners as compensation should be placed as part 
of the National Debt and not retained as a drag on the industries. 

(b) That in order to obtain the wholehearted cooperation of the employees and consumers the 
various advisory and consultative committees, representing these interests, should be integrated and 
given important duties at all points of the managerial apparatus, subject to the overriding authority 
of the Minister involved. 

(c) That the emphasis should be altered from competing commercial concerns, each operating as a 
separate unit, to organization based on service. To this end, joint gas and electricity showrooms, joint 
billing, joint transport repair service and bulk purchase of manufacture should be normal practice and 
savings obtained by ending complicated and costly separate accounting systems. 

(d) That this Conference recognizes that much development work to be undertaken is of a non- 
profit nature, such as rural electrification, railway electrification and modernization and other works of 
similar nature; also the meeting of consumer demands of a special type such as cheap fares. 

This Conference therefore declares that the whole purpose of the national undertakings must be that 
of serving the best interests of the whole community.” Mitcham Committee, Labor Party. 

Price of Coal. ‘This Conference notes that the cost of coal has had to be increased owing to the 
higher cost of transport, and that such increase is to be met by consumers in this part of the country 
to a greater extent than in some other areas. It expresses dissatisfaction that this is so. Conference is 
of the opinion that coal, as a nationally owned commodity, should be available to the entire nation 
at the same price and now requests that the necessary steps be taken to bring about such position.” 
Brighton Borough, Labor Party. 
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financial boundaries between one state industry and another, which are at present 
fairly rigidly maintained. This would bring us nearer to a new kind of “functional 


finance” applied to inter-industrial relationships. 
I], Nationalization and Various Forms of Public Agencies 

In order to be able to try to answer these questions we must distinguish between 
nationalization with which this work is concerned, and state enterprise, and further 
bear in mind that a public corporation may be the instrument for administering one 
or the other. Hence public corporations should not be associated solely with 
nationalization, or state enterprise expected always to take the form of public 
corporations. Nationalization, to start with, need not always take the form of an 
enterprise. The nationalization of development rights under the Town and Country 
Planning Act, 1947, does not associate itself with an entrepreneurial form of activity. 
The nationalization of mining royalities in 1938 vested intangible rights in the Coal 
Commission, which by no stretch of imagination could be regarded as an entre- 
prenuer but rather as a regulatory or licensing body. On the other hand, a state 
brewery at Carlisle (with its origin back to the first World War), or the Forestry 
Commission, which operates under the Forestry Act, 1919,°"* as amended, cannot 
be regarded either as public corporations or as a form of nationalization, any more 
than can a factory or workshop acquired or started during the 1939-45 war or the 
exploitation of opencast coal which is under the Opencast Directorate of the Min- 
istry of Fuel and Power.** Nor should nationalization be laid exclusively at the 
doorstep of any one political party. In 1928 in Britain’s Industrial Future, the Report 
of the Liberal Industrial Inquiry, which was largely inspired by Keynes, advocated 
the further development of public boards (p. 458). The nationalization of coal 
royalities in 1938°" and the establishment of the British Overseas Airways Corpora- 
tion of 1939 were largely of Conservative ancestry. The London Passengers’ Trans- 
port Board was of mixed parentage, fathered by Mr. Herbert Morrison but brought 
forth in 1933 by a National Government.*!” The prime motive in all these cases was 
the fostering of efficiency by means of unification, size, and elimination of competition 
in an economic background which was said to show excessive productive capacity. 

The protection of the domestic sugar beet industry was the motive behind the 
formation of the British Sugar Corporation in 1936°"“—a semi-public board of which 

The protection of the domestic sugar beet industry was the motive behind the 
a large bloc of stock is held in the Treasury’s portfolio. The current plans for 


8°89 & 10 GEO. 5, c. 58. 

*! For a detailed account of the production and marketing of opencast fuel which started in earnest 
during the war in 1941 as a state enterprise (run by a government department) and on the relations 
with the National Coal Board, see PropucTION AND MARKETING OF OpENcAsT CoaL, SixTH REPORT FROM 
THE SELECT COMMITTEE ON EsTIMATES WITH MINUTES OF EvIDENCE AND AppENDicEs (No. 142, Session 
1948-1949). 

518 Coal Act, 1938, 1 & 2 Geo. 6, c. §2. 

$11 ondon Passenger Transport Act, 1933, 23 & es 4500; 8)¢: 24: 

**© Sugar Industry (Reorganisation) Act, 1936, 26 Gro. 5 & 1 Epw. 8, c. 18. 
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nationalizing the Corporation will only complete the process started fourteen years 
ago. 

The earlier public corporations were designed to meet limited economic needs but 
for the Labor Party nationalization is an end as well as a means. It is not therefore 
surprising that after their coming to power in 1945 there appeared a profusion of 
new public corporations and fresh regulatory devices. It is however open to 
argument whether a Liberal or Tory government would not, in the circumstances of 
the post-war years, have been almost as prolific in setting up new forms of state 
activity in the industrial field. 


J. The Essence of Nationalization 


Nationalization then and now can be defined as vesting by law the ownership 
in certain instruments of production, industry, or commerce in the nation (whether 
by means of public corporation in form or not), through expropriation in most 
cases against compensation of the former owners, whether private or public,** or by 
limiting and excluding of future ownership of productive assets. Hence two aspects 
of nationalization: as the name indicates, under nationalization the nation as a 
whole becomes the owner; moreover, the doctrine requires that the profit motive 
should give place to another motive referred to sometimes as “service,” sometimes as 


” 66 ” 6 1” 66 


“national interest,” “public interest,” “social instinct,” “negation of private interest,” 


83 or “public service.” 


“social responsibility, 

Under nationalization there is no cushion to bear the impact of losses. In a 
public company limited by shares there is the shareholders’ capital to bear losses. 
In the absence of reserves under nationalization a loss is borne either by the 
buyers of nationalized products or by the state which grants a subsidy. Writing off 
capital is well nigh impossible especially if it involves cutting down market stock. 
The shock to national credit would be too big. We must, however, not allow our- 
selves to fall into the trap of imagining that because an industry is nationalized the 
losses are therefore necessarily borne by the whole nation. This is only so if a 
subsidy is paid. A loss of an Area Gas Board is recouped by a rise in the local price 
of gas. 

It is the Socialists who have been responsible for the great extension of nationaliza- 
tion and it is their motives which must now be studied. Some of those motives 
have perhaps to some extent been rationalized ex post facto, others have been 
clearly present at the time when the original decision was taken. 

The following guide to nationalization, which appeared in a semi-official London 
Party publication in 1948, is intended somewhat to stem the ardor of the nation- 
alizers.** Industries are ripe for nationalization because they are: 


*? A colliery belonging to a cooperative may pass from social hands to the nation as a whole. 

*3See Lasor AND THE New Society: A STATEMENT OF THE PoLicy AND PRINCIPLES OF BRITISH 
Democratic Soctatism 19 (London, August 1950). 

**Pustic OwnersHip: THe Next Step (London, 1948). The pamphlet is the second of the dis- 
cussion series entitled Towarps Tomorrow. 
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(1) basic to other industries, to human life, health, or defence; 

(2) monopolized; 

(3) inefficient, because unable to find capital for development, split up into units too 
small for economic co-operation, or burdened with very low standards of manage- 
ment; 

(4) very large investors of capital and therefore particularly important as investment- 
leaders, in the combat against trade depression. {Let us observe, en passant, that the 
argument is based on the belief in the efficacy of counter-cyclical investments of 
resources.| Those industries have much influence on the level of employment; 


(5) industries suffering from bad industrial relations. 


But even if some industries qualify for nationalization, they should be subject to five 


tests :°° 


36 


(a) Will it increase the people’s power over their own destinies? 

(b) Does it lead to a higher standard of life by enabling industry to perform a better 
and more economical service to the nation? 

(c) Does it lead to a more equal standard of life? 

(d) Does it lead to a more stable standard, by promoting full employment? 


(e) Does it extend industrial democracy? 


These are nothing else but the well known “welfare criteria”: maximization, sta- 
bility, equality, and freedom. 

In April 1949, the Labor Party published Labor Believes in Britain, a program 
of action, which officially adopted a brand of Etatismus, consisting in competition 
between private and state enterprises in the same trade.** Much of the earlier case 
for nationalization was repeated in August, 1950, in Labor and the New Society, 
which further maintains that public ownership makes an industry directly “account- 
able to the people,” that it extends opportunity for promotion; and that by discarding 
“the bad old incentives of fear and greed,” by providing better motives it opens 
the way to the better incentives of responsibility and service to the community (p. 
ria 


*°Mr. S. J. Langley in an interesting article, The Iron and Steel Act, 1949, 60 Econ. J. 311 (June, 
1950), subjects the nationalization of steel to various tests of which he listed four economic (efficiency, 
capacity, full employment, and availability of finance), and three political ones (breaking private monopoly 
power, regard to social capital requirements, fulfilling voters’ mandate). 

°° When in 1848 the French railways were finally to be “assumed” by the state, one of the main 
arguments of the nationalizers was that private holding of railways tended to “establish an aristocracy, 
and that it was not possible to maintain it under democratic government.” This was violently opposed 
by Le Journal des Debats, May 25, 1848, and other journals. See reports, The Times, May 27, 1848. 

57 Cf. A. M. pe NeuMAN, Economic ORGANIZATION OF THE BritisH CoaL INDUSTRY 233-234 (London, 
1934), Section on the Methods of Government Interference. 

°° Mr. Herbert Morrison, then Lord President of the Council, in a speech read for him at Battersea 
on Nov. 16, 1950, said that there was no need to nationalize everything; “. . . three categories of in- 
dustries should be brought under public ownership: (1) the national or inevitable local monopolies, like 
electricity, gas or postal services; (2) certain basic industries, vital to the well-being of the whole com- 
munity, like coal mining, transport, iron and steel; (3) industries, the private ownership of which have 
proved incapable of managing their affairs in an efficient way.” The Financial Times, Nov. 27, 1950, 
p. 1, col. 3. 
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K. Nationalization and Socialization 

As nationalization was advancing in a country with as complex a structure as the 
United Kingdom it soon became clear that the expansion of national ownership was 
bound to encroach on a field which was already serving public interest in one way 
or another, z.e., municipal and cooperative enterprise. In the early days the words 
nationalization and socialization were almost synonyms in the Labor vocabulary. 
Seeing where things were advancing, the cooperative movement became apprehensive 
of its prerogatives and insistent on the difference between cooperative enterprise 
and capitalist enterprise and on the equality of the cooperative movement with 
Labor.*® The word socialization acquired a new meaning, which was wider than 
nationalization. It meant either government supervision of an industry or enter- 
prise or providing a motive of action which took some public criteria into account. 
Thus, in addition to the public corporations, an industry which has a development 
council, or the cooperatives which directly serve the interests of a large section of 
the community, can “in varying degrees” be regarded as socialized. Whereas one 


should in theory regard all nationalized industries as socialized, not all socialized 
industries take the form of public corporations nor is the absence of the private 
profit motive restricted to public corporations. “Socialization,” said Dr. Edith Sum- 
merskill, the then Minister of National Insurance, to the West Midland Labor Party, 
“is synonymous with planning which does not necessarily mean nationalization. 


40 


L. Public Corporations in Great Britain 


What then is a public corporation? It is a form of state entrepreneurship which 
has not yet solidified. Sir Arthur Street, the late Deputy Chairman of the National 
Coal Board, has defined the public corporation as*’ 


a financially autonomous non-profit making body created by an act of state to provide a 
monopoly of goods or services on a commercial basis, ultimately responsible through the 
minister to Parliament and the public, but free from full and continuous ministerial control. 


Comprehensive definitions are always difficult and must change with time. His 
definition, however, does not fully apply even to the National Coal Board. The 
financial autonomy which it stresses exists only partially—the Board cannot take 
recourse to the long term capital market, it has to borrow investment capital from 
the Minister of Fuel and Power. As to non-profitability, there is nothing in the 
statutes or in the behavior of the boards to stop them making profits, either annually 
or over a period. 


®° See PROCEEDINGS OF THE COOPERATIVE CONGRESS AT SCARBOROUGH (May 4, 1949) especially the 
motion of Mr. J. M.. Peddie of the Cooperative Wholesale Society, which stressed that “Cooperation must 
be an equal partner with Labor, and not a docile supporter. It was not willing to sacrifice itself upon 
the altar of nationalization.” 

*° See The Times, Oct. 16, 1950. 

“ Sir Arthur Street, in his address to the Royal Institution of Chartered Surveyors on Mar. 8, 1948, on 
The Public Corporation in British Experience, TRANSACTIONS OF THE RoyaL INstiruTION oF CHARTERED 
Surveyors (London, 1948). 
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The monopoly* factor is by no means always present. The National Coal Board 


operates brickworks, owns farms, carbonization plants, etc.—activities in which i 
has no monopoly at all; even in coal production the monopoly is incomplete owing 
to the existence of opencast coal production outside the Board's jurisdiction and, to 
a lesser degree, owing to the existence of a small output in the hands of private 
owners, who are licensed by the Board.** Most public corporations are attempting 
to establish such monopolies and monopsonies as they can. These monopolistic 
tendencies are probably amongst the main problems of the future remaining to be 
solved. One day the possibility that better results may be secured by a more com- 
petitive setup within the public corporations (or perhaps by the breakup of the 
present giants) may have to be reconsidered. The interests of efficiency, the con- 
sumers, and the workers might be better served that way.** That this issue is not 
only of academic interest but one on which Britain’s industrial future may well de- 
pend is realized by the Cooperative Party (which supports the Labor Government). 
They demand that “where the administration of production and distribution can 
be conveniently separated, this could be done without any sacrifice of the principle 
of social ownership.”** In other words, in industries like coal, iron and steel, etc., 
where the separation can be done, the boards in charge of production should not 
be the same as the boards in charge of distribution of the products. This may not 
suit the administrative routine of some of the present boards, but the reform is 
practicable. 

In discussing the economic “style” of public corporations we must distinguish be- 
tween their shape which is largely given to them by law, and their economic be- 
havior in administering their resources. The public corporations as shaped at 
present cannot fully conform to a commercial pattern of behavior. Is it not a duty 
of the British Electricity Authority to supply electricity to the country dwellers at 
uneconomical prices? The duty is the result of its constitution, and not of a de- 
cision of the Authority.“° Moreover, the blend of elements of commercial and the 

“* The word monopoly has so many meanings as to be almost vague. Monopoly can apply to the 
right of exclusively operating some activities or handling some products, it can also apply to a style of 


economic behavior, ¢.g., not allowing the various plants or units to compete, or fixing prices, above 
average costs. 

** Small operators’ licenses can be withdrawn or the operators may be asked to pay a high royalty. 

“* The problem ~of a more competitive policy for public corporations has been raised already in the 
first year of the National Coal Board’s existence (see Coal Corporations, my letter to The Times, Sept. 
20, 1947). The subject has been taken up again in a thoughtful article on Controlling the Giants, in The 
Economist, Nov. 4, 1950, pp. 680-681. 

*8See Buitpinc tHE New Britain (Report SUBMITTED AT THE ANNUAL CONFERENCE OF THE 
CooperaTIvE Party) 7 (1950). 

** The clash between the North of Scotland Hydro-Electric Board and the British Electricity Authority 
over the terms on which the latter should buy electricity from the former's new generating station at Loch 
Sloy is a good example. Both corporations wished to exercise their powers in a commercial sense; 
the Authority wished to buy electricity only in peak hours spread over the whole week, thus treating 
the supply as an emergency reserve, whereas the Scottish Board wanted to manage supply in a way which 


would secure the highest revenue. The dispute was settled in November, 1950, but not until some 


consumers were deprived of electric current (see The Times, Nov. 13, 1950). 
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public interest in the actions of the public boards has never been clearly gone into by 
the legislator or defined.*’ It is already giving much trouble, especially when the 
conflict concerns two or more nationalized undertakings. 

Bearing in mind all these reservations, we can define the new public corporation, 
of the “classical” type, i.¢., one which does not allow for the representation of in- 


terests, as: 


A statutory, minister-appointed entrepreneurial administration by a non-representative 
board of a branch of the economy vested in the Nation, actuated to some extent by motives 
other than private gain, operated as an autonomous accounting unit, enjoined to avoid 
making losses, and to a point responsible to a minister and free from day-to-day ques- 
tioning in Parliament. 

This defines the modern “classical” public corporation. The boards of some of 
the older corporations were composed of representatives of particular interests. 
Practically all corporations formed since 1945, including the Ulster Transport 
Authority (which is independent of the British Transport Commission) are of this 
“classical” style in so far as the general formula of management is concerned. We 
do not include here a galaxy of semi-public corporations, nor organizations directly 
under government departments, such as administer most of the bulk buying and 
selling of commodities, nor such institutions as the old British Sugar Corporation, 
the Agricultural Mortgage Corporation of 1928, etc., all of which fall outside the orbit 
of our subject. 

M. Public Corporations and Nationalization 


The new public corporations have been given different names such as boards, 
authorities, councils, commissions, and corporations. There is probably little logic 
in the use of these names. The various public corporations differ considerably in 
their constitutions, methods of administration, extent of their power, and degree of 
monopoly, but they have certain common features. They are all nominally super- 
vised loco parentis by their respective minister who has the right officially to issue to 
them directives of a “general character.”** They nearly all have to act in the “public 
interest,” which is a criterion not easy to establish in theory or in practice. They are 
enjoined not to use discriminatory practices, but this mandate is left rather vague. 
They are obliged to account publicly for their activities, but their annual reports 
and other channels for disseminating real information vary in size, form, and con- 
tents, and the material published is not always informative although standardization 


*T As a result, one of the main tasks of the boards is to work out how they shall achieve the ends 
which they regard to be in their own and the public’s interests, in a way which they think economical. 
Thus usually (though not always) they disregard the external diseconomies of their actions and make 
room for unpredictable and arbitrary decisions. To say, as some people do, that the corporations are best 
qualified to appraise the diseconomies which they impose on the outside world is sheer pipe dreaming. 

“©The number of ministers who act in a parental capacity is large and includes the Secretary 
of State for Scotland and the Minister of Fuel and Power, who has to nurse coal, gas, and electricity 
(with the exception of the North of Scotland Hydro-Electric Board), the Minister of Transport, the 
Minister of Civil Aviation, the Colonial Secretary, the Minister of Food, and the Minister of Supply. See 
table 3, supra. 
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of reporting is being introduced. The corporations must avoid making losses (at 
least over a number of years), but there is nothing to stop them building up reserves 
out of profits. They are all to be “efficient,” although there is little in the, statutes to 
guide them in finding the proper criteria of efficiency. None of the recently formed 
public corporations include consumers’ or workers’ representatives charged with the 
task of defending the consumers’ or workers’ interests (although the Area Electricity 
and Area Gas Boards each include an ex officio representative of the users; active 
trade union leaders have been appointed as part-time members of the boards, but 
they rarely serve on the boards of industries whose workers they currently represent). 
The syndicalist solution was thus avoided. 

From the point of view of the workers, consumers, and users of the nationalized 
sector of industry, it is most important that the corporations’ emphasis is on the 
removal of all remnants of competition and on the reenforcement of monopoly, and 
that these objectives should be carried out as speedily and thoroughly as possible. 
Competitive elements are being eliminated in favor of unification, coordination, uni- 
formity, equalization of charges,” and centralized financial responsibility. 

As experience accumulated with time, each successive public corporation was 
built on a less centralized model, and under the pressure of public criticism a small 
dose of decentralization has been introduced into such’ earlier bodies as the National 
Coal Board. The shadow argument however over centralization versus decentraliza- 
tion has diverted attention from the more fundamental issue of whether a monop- 
olistic (or cartel-like) solution of the style of commercial behavior in the British 


corporation” is really better than a competitive solution. Let us not be misled by 
side issues. The fact that, e.g., the Iron and Steel Act, 1949, retains the old com- 
panies and lays great stress on decentralization while the Coal Industry Nationalisa- 
tion Act, 1946, leads to centralization does not mean that the former industry will 
The absence of effective consumers’ 


be any more competitive than the latter. 
representation v1s-a-vis the boards of public corporations, and administrative con- 
venience, together with the fear of making losses and thus incurring the criticism 
of the opponents of nationalization, have pushed the state industries in the direction 
of monopoly, thus weakening the position of the consumers. It is, however, an open 
question whether the interest of the consumers would be better safeguarded by an ex- 
tended participation of consumers’ delegates in running the nationalized industries. 
Nor would this solution necessarily be conducive to efficiency.” Efficiency, let us not 


*® See HuGH CLEGc, Labor IN THE NATIONALIZED INpustry 6 (Fabian Publication No. 141) (London, 


1950). 

5° See case of London fares, Transport Tribunal, May, 1950. 

52 During the first general debate in the House of Commons on nationalized industries for which the 
Government allowed time on Oct. 25, 1950, in its sixth year of office, the need for decentralization was 
raised from all sides of the House, but very little has been said about the real issue of a competitive versus 
a monopoly solution. See 478 H. C. Des. 2879-2880 (5th Ser. 1950). 

52 On this matter, we in Great Britain have much to learn from the French pattern of nationalization 
in which the consumer has, at least theoretically, a big and direct share in the administration. 
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forget, is one of the consumer's allies, although not the only ally.** 

The public corporations have so many facets, ramifications, and deviations from 
any common pattern that to understand their economic nature and significance one 
must resort to hard facts. These are considered in the pages that follow first by 
analyzing the main economic functions of each corporation and then by studying 
the way in which those functions are discharged. 

II 
Primary Economic Functions oF Pusiic Corporations 


The economic functions of public corporations are determined, to a large extent, 
by the authorization given by the statutes which have created them.™* But the really 
important points depend on their own interpretation of their rights and duties. As 
the economic functions set by law are frequently very sketchy or imprecise, it is 
imperative in order to obtain a full picture to turn to pronouncements of ministers 
and also of lawyers and persons occupying responsible positions in the public corpo- 
rations. With time, as economic problems of pricing, marketing, and planning 
emerged, solutions had to be sought and with them came a delineation of spheres of 
influence of particular corporations and a pronouncement on attitudes towards 
matters which can best be described as “style” of economic behavior. Of these the 
two extremes are a competitive behavior and a cartel behavior. It seems that the 
latter has, at least at present, completely swept the deck™ in the British nationalized 
sector, and, as seen at present, the cartel behavior is still on the ascendancy. 

In this section the corporations will be first dealt with seriatim in order to dis- 
cover what the statutes say their primary economic functions should be. We shall 
see that although vaguely designed, those primary functions which are laid down are 
generally soundly outlined. Then we will attempt a more general analysis of how 
some of these economic functions are interpreted in practice. Finally there 
is the corporations’ own interpretation. This accumulates day by day. Those 
powers of interpretation of their economic prerogatives are enormous and in many 
cases cannot effectively be questioned. Thus an effective cordon sanitaire is estab- 
lished around the corporations’ economic decisions. In the next section we will 


°° This problem has been very neatly analyzed by Mr. I. J. Pitman, M.P., in his thought-provoking 
pamphlet, ManaGeMENT EFFICIENCY IN NaTIONALIZED UnpeRTAKINGS (British Institute of Management) 
(London, 1950). 

** There is also in existence a considerable body of statutory instruments regulating various legal 
details. 

°° The persistent attempts of the National Coal Board to establish a system of zone-delivered prices 
are pointing in this direction. The principle has been repeated recently although rather timidly in a 
document called PLan For Coat—Tue Nationat Coat Boarp’s Proposars, dated Oct. 1950, and issued 
on Nov. 14, 1950; see e¢.g., §§159 and 160. Finally zone-delivered prices were introduced in household 
coal with the support of the Domestic Coal Consumers’ Council. 

5®Some of the statutes, ¢.g., the Transport Act, 1947, §3(5), expressly state that although the Act 
imposes general duties on the corporation, nothing in the section that lays down the functions shall be 
construed as imposing on the corporation, either directly or indirectly, any form of liability enforceable 
by proceedings before any court or tribunal to which it would not otherwise be subject. An identical 
cocoon surrounds the decisions of the Iron and Steel Corporation as to the extent and character of its duties. 
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discuss the provisions relating to the way in which the primary functions should be 


carried out which are common to most corporations. 


A. The Fuel and Power Trinity 
1. The Coal Industry. According to statute, the primary economic functions of the 
National Coal Board are to work and get the coal in Great Britain, to the exclusion 
of any other person;*’ to secure the efficient development of the coal-mining industry; 
and to “make supplies of coal available” of such qualities and sizes, in such quantities 
and at such prices, as may seem to it best calculated to further the public interest 
in all respects, including the avoidance of any undue or unreasonable preference or 


advantage.”* 

Almost every passage here lends itself to a large number of interpretations. The 
economic “style” in which those primary functions are carried out and interpreted, 
will decide what type of economy will prevail. What is the meaning given by the 
Board to “making supplies of coal available,” to “the avoidance of any undue or un- 
reasonable preference or advantage,” and to many such, fundamental concepts of 
economic behavior? It is those meanings and the action which follows them, that 
consumers, traders, and workers will have to face. 

A representative of the National Coal Board maintained before the Transport 
Tribunal Consultative Committee that “making supplies of coal available” means 
“... available for use... .”°? This would seem to imply that the National Coal 
Board should take over the wholesale and retail distribution of coal. Indeed, 
Mr. Shinwell, when Minister of Fuel and Power, said in Parliament that the 
Board would be concerned to see that distribution was carried on as efficiently and as 
economically as possible, and explained that there was nothing to prevent the Na- 
tional Coal Board engaging in all those activities which were undertaken by the 
former colliery companies. These activities included the wholesale and retail 
distribution of coal. Actually the then Minister of Fuel and Power did not seem 
to have made up his mind on this question, for later on he said in Parliament that 
the Board would not be responsible for the retail distribution of coal, as for the most 
part the activities of the colliery undertakings before nationalization were confined 
to sales from the pithead.** The very next day he said that as some of the colliery 
undertakings had engaged in retail distribution, it may be that the Board might want 
to promote further activities in this sphere, and should not be hindered.®? In fact, 
the Board acts, in many cases, as retail as well as wholesale distributor. The Board 
has an extensive coal distribution business in Lancashire; it also owns ships and land- 


57 The Act makes room for some exceptions to this fuel monopoly. 

58 Coal Industry Nationalisation Act, 1946, §1(1). 

5® See PROCEEDINGS OF THE PERMANENT MEMBERS OF THE TRANSPORT TRIBUNAL SITTING as A CON- 
SULTATIVE COMMITTEE 168 (Jan. 4-Feb. 8, 1950). 

© 418 H. C. Des. 714 (5th Ser. 1946). 

*1 Standing Committee Report, House of Commons, Feb. 12, 1946, col. 31. 

** 1d., Feb. 13, 1946, col. 56. 


~ 
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sale depots. It has been prosecuted for giving short weight just as are other coal 
merchants. 

It would then seem that the question today is, must the Board in order to carry 
out its task of “making supplies of coal available,” squeeze out existing merchants 
and so extend its already not inconsiderable stake in distribution? Under the 
original nationalization statute the National Coal Board had no power to extend its 
activities (principally its overseas marketing) outside Great Britain. In 1949 this 
limitation was removed.®* In the winter 1950-51 the Board has been instructed to buy 
coal abroad for import to Great Britain.** Subject to the Minister’s authorization 
the potential sphere of the Board’s activity has thus been enormously extended 
in the field of overseas activities. 

By now, “making supplies of coal available” is already persistently interpreted by 
the Board as available in the zones of consumption, and the price is thought of as 
the cartel price or zone-delivered quotation with all the paraphernalia of positive 
or negative freight absorptions and a departure from the competitive structure of 
pit-pricing. It is surprising that of the numerous commentators on the Board’s 
Reports and its “National Plan” scarcely anyone has passed any opinion on 
the proposed scheme of zone-delivered pricing although this is probably one of the 
few really definite suggestions emanating from the industry and more and more 
insistently repeated. 

With regard to “furthering the public interest,” Mr. Shinwell, when Minister of 
Fuel, said in 1946 that its meaning depended upon the circumstances. It might be 
appropriate, in certain circumstances, in order to further the public interest not to 
export coal but to utilize; it in such a fashion as would enable us to export other 
commodities. Such circumstances have indeed arisen in the second half of 1950 
owing to the coal crisis. On the other hand, there might be such an abundance of 
coal in given circumstances as would enable the industry to supply more than ade- 
quately the overseas consumers. The Board has, it would seem, the duty of analyz- 
ing the circumstances, for the Minister said: “Who are better fitted to judge than 
the people who are running the industry?” 

The statutory duty of “avoidance of any undue or unreasonable preference or 
advantage” appears to imply that the Board must offer similar terms to all customers, 

** Coal Industry Act, 1949. This Act also allows the National Coal Board to terminate certain con- 
tracts if they are of opinion that they are likely to hamper the efficient performance of their functions. 
The same Act makes an administrative provision by authorizing the appointment of a second deputy 
5 poncag of the Board. This important prerogative of the Minister was not exercised until the middle 

= 481 H.C. Des. 39-42 (sth Ser. 1950). The buying is done through private firms acting as agents. 

On the subject of the National Coal Board’s desire to see a system of zone-delivered prices instead 
of pithead prices, see, ¢.g., its ANNUAL Report for 1949, p. 167 (as yet put forward very tentatively). 
Also the Pran ror CoaL—TuHe Nationa Coat Boarp’s Proposats (Nov. 14, 1950), §§159 and 160 
commit the Board to zone-delivered pricing and to “meeting-consumers’ demands most economically” 
whatever this may mean. It is not clear what will be the attitude of the Industrial Coal Consumers’ 


Council to zone-delivered pricing. 
** See Standing Committee Report, House of Commons, Feb. 13, 1946, col. 16. 
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including public corporations. This impression is strengthened by the Lord Chan- 
cellor’s statement that it would be highly improper to supply coal to steel works 
taken over by the government at a price different from that at which coal is supplied 


to steel works remaining under private ownership.” 

The avoidance of preferential treatment is one of the primary economic duties of 
the coal industry. But what is it that the legislator requires? There are at least two 
points to which attention should be drawn. In the first place, the avoidance of undue 
preferential treatment applies to the whole field of coal supplies, it covers all the 
commercial levels, unlike electricity or gas (or gas coke), where it is referring only 
to activities on an area level. In the second place there seems to be inherent in the 
approach to the avoidance of preference a fundamental distinction between the coal 
industry and the other nationalized fuel industries. The National Coal Board is 
to avoid what seems fo it a preferential treatment whereas electricity and gas have to 
avoid preferential treatment as it appears to others. The latter fact may be established 
on objective criteria, the former is subjective and presumably cannot be questioned 
beyond the fact that it has been duly considered by the National Coal Board. 

The Board alone determines the prices, although at present increases at home have 
to be sanctioned by the Minister. It is presumably in the public interest for the 
Board to build up reserves, but it is not clear from authoritative statements whether 
the phrase “making supplies of coal available . . . at such prices, as may seem to them 
best calculated to further public interest . . .” could be used as a justification for 
building up large reserves by charging high prices. The gas industry has a clear 
mandate to reduce prices of gas and coke to the minimum. There is not such a 
strong directive in the case of coal, electricity, or indeed scarcely any public corpora- 
tion. The demand for “reasonable ciiarges” in Civil Air transport and for selling 
raw cotton by the Raw Cotton Comnuission “at prices as low as may be possible” 
comes nearest to this requirement. 

Reserves could be built as a result of reductions in cost following technical 
progress and reorganization, reflected in better productivity, but the National Plan 
for Coal commits the Board to distribute some of the promised savings to the 
miners.°* This makes it more likely that if reserves are to be built up, they will have 
to come from high prices rather than from low costs although it should be mentioned 
that the Minister of Fuel, in reply to a suggestion that the Board as a monopoly 
would be permitted to charge excessive prices to enable it to build up a reserve, said 
that effective arrangements in the form of Industrial and Domestic Coal Consumers’ 
Councils had been made to prevent the Board from raising prices unduly.” How- 


®7 See 142 H. L. Des. 3 (5th Ser. 1946). 
¢8 Ppan FoR CoaAL—THE NationaL Coat Boarp’s Proposats §10 (1950). The likelihood of reduced 


costs is called into question by the safeguarding clause that all expectations are based on mid-1949 


prices. 
** Standing Committee Report, House of Commons, Mar. 27, 1946, col. 634. 
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ever, this statement might in the light of events be considered a little rash." 


We can end with two short statements on coal by Mr. Philip Noel-Baker, M.P., 
the present Minister of Fuel and Power: 


Public enterprise exists not merely to sustain the national economy, not merely to give better 
working conditions to the miners and others, but to serve the individual consumers, the 
householder and industrial user. ... Coal was nationalized on 1 January, 1947. After so 
short a time it would be absurd to say either that nationalization had succeeded, or that it 


had failed. 


2. The Electricity Industry. In studying the statutory duties of the electricity 
industry it is helpful to remember that the generation of electricity is a nationwide 
activity whereas distribution is predominantly a local function. Moreover, as the 
Deputy Chairman (Administration) of the British Electricity Authority summed up 
with perspicacity, for electricity when nationalization came “the change was one 
of organization rather than of character; it did not create a new monopoly, for 
electricity supply had always had a monopolistic character.”"** The same largely 
applies to the gas industry, whereas for coal, nationalization meant a much bigger 
change, where a new tradition had to be built from scratch. Unlike the Gas Council, 
the British Electricity Authority actually “handles” the product with which it is 
concerned. 

The primary function of the British Electricity Authority is to develop and 
maintain an efficient, coordinated and economical system of electricity supply in all 
parts of Great Britain, except the North of Scotland.** The Authority has to gen- 
erate or acquire electricity and provide bulk supplies for the Area Boards and may 
supply certain consumers direct. It also has to coordinate the distribution of 
electricity by the Area Boards and exercise a general control over their policies. 

The Authority has taken over from the former owners the generating plants and 
associated transmission lines and the network of main transmission lines (“the 
Grid”) from the former Central Electricity Board. Financial control over the 
Area Boards is summarized by Sir Henry Self as follows:7* 


The Authority’s responsibility for providing finance for the whole industry is matched by 
their related function of exercising central financial co-ordination and control... . It vests 
in the Authority the sanctioning powers necessary to secure effective control of the overall 
financial position of the industry. 


™ Consumers’ Representation, The Economist, Oct. 14, 1950, p. 598. For further reading on the 
effectiveness of Consumers’ Councils, see A. M. de Neuman, La Nationalization de I’Industrie et le 
Consommateur Britannique, Revue v’ Economie Poirique 238 et seg. (Paris, 1950); A. M. DE NEUMAN, 
ConsuUMERS’ REPRESENTATION IN THE PuBLic Secror oF INpusrry (Students’ Bookshops, Ltd., Cambridge, 
1950); L. L. FreepMan anp G. Hemincway, NATIONALIZATION AND THE ConsuMER (Fabian Publica- 
tion No. 139) (London, 1950); Protecting the Consumer, The Electrical Review, Sept. 29, 1950, pp. 
497-498. 

™ Puitip Noer Baker, M.P., Coat 9, 3 (Labor Party, London, 1950). 

8 Sir Henry Self, The Economics of Electricity Supply, ProcerpINcs oF THE British ELECTRICAL 
Power ConvENTION 14 (London, 1950). 

™® The North of Scotland is served by the North of Scotland Hydro-Electric Board. 

7*See note 72 supra, at par. 28. , 
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The primary function of the Area Boards is to acquire from the Authority bulk 
supplies of electricity and to plan and carry out the economical and efficient distribu- 


tion of these supplies to persons in their areas who require them." In certain cir- 
cumstances, an Area Board is allowed to acquire bulk supplies of current from 
other Area Boards or from other producers and to sell current to consumers outside 
its own Area. 

Area Boards must promote the use of all economical methods of generating, 
transmitting, and distributing electricity. They must secure, so far as is practicable, 
the development, extension to rural areas, and cheapening of supplies of electricity. 
They must also avoid undue preference in the provision of such supplies, and pro- 
mote the simplification and standardization of methods of charging for such supplies. 
Finally they have to promote the standardization of systems of supply and the types 
of electrical fittings. 

Periodic estimates of revenue and expenditure of the Area Boards may have to be 
submitted to the Authority, and the Area Boards may be required to obtain the 
approval of the Authority for programs of development involving capital expendi- 
ture.” 

3. The Gas Industry. The nationalization of the gas industry followed a pattern 
of maximum decentralization. The primary function of the Gas Council in London 
is only expressed generally as to advise the Minister of Fuel and Power on questions 
affecting the gas industry and matters relating thereto, and to promote and assist 
the efficient exercise and performance by Area Boards of their functions.”® This 
includes the supplying of common services and manufacturing, etc., of plants for the 
Area Boards and gas or coke fittings for sale (except for export). The Council is 
the central financial body and the decisive factor in labor negotiations. 

The primary function of the Area Gas Boards is to develop and maintain an 
efficient, coordinated, and economical system of gas supply for their areas and to 
satisfy, so far as it is economical, all reasonable demands for gas within their areas. 
Moreover, they are to develop the efficient, coordinated, and economical production 
of non-metallurgical coke and efficient methods of recovering byproducts obtained 
in the process of manufacturing gas. In order to carry out these functions each 
Area Gas Board can manufacture gas, acquire gas in bulk from any person including 
another Area Board, supply gas in bulk to another Area Board, distribute gas in its 
area, manufacture, treat, render salable, supply or sell amongst other things coke, 
byproducts obtained in the process of manufacturing gas and coke, and any other 
products made or derived from gas or coke. They can also sell, hire, or otherwise 
supply gas fittings and coke fittings and, in some circumstances, also undertake their 
manufacture, or the manufacture of plants for themselves or other Boards.” 


***Some Boards have recently interpreted the words “require them” as meaning that they need 
provide electricity for heating only if there is no alternative method of space heating. 

78 See Electricity Act, 1947, §1(1), (2), (4), and (6); §26(2). 

7 Gas Act, §2(1). 77 Id., §1(1) and (2). 
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B. Iron and Steel 

Many people thought that when the Iron and Steel Corporation took over on 
February 15, 1951, it would control the whole of the iron and steel industry in 
Great Britain, thus overlooking that a number of firms would not be nationalized. 
This belief is to a certain extent fostered by Labor Party publications, i.e., we read 
in one of them:*® “The Iron and Steel Industry is basic in our economy .... Noth- 
ing less than public ownership will do.” By contrast Mr. Strauss, Minister of Sup- 
ply, declared that “. . . on the morning after vesting the only difference for the 
companies will be that the ownership of the securities has changed hands,” .e., the 
Iron and Steel Act, 1949, will only place the ownership of 96 leading iron and steel 
companies in the hands of the Corporation. The individual companies will not be 
dissolved as in the case of nationalized transport, gas, coal, or electricity; they will 
continue as separate units and will preserve their separate managements. 

The primary functions of the Corporation are to promote the efficient and 
economical supply of the products of the following activities: the working and getting 
of iron ore in blast furnaces, the production of ingots of steel (including alloy steel), 
and the changing of cross-sectional dimensions or cross-sectional shapes of steel by hot 


rolling in a rolling mill. It is also the Corporation’s function to secure that these 


products are available in such quantities, and are of such types, qualities, and 
sizes, and at such prices, as may seem to the Corporation best calculated to satisfy the 
reasonable demands of the persons who use those products for manufacturing pur- 
poses and to further the public interest in all respects. 

It remains to be seen how the Corporation will interpret these requirements, 
whether or not it will become a wholesale and retail distributor in order to “promote 
the efficient and economical supply,” how it will determine whether or not a demand 
is “reasonable,” and how it will decide what is the best way to further the “public 
interest in all respects.” 

The customary non-discrimination clause is added. The Act stipulates that the 
Corporation must secure that neither it nor any publicly owned company shall show 
undue preference to any persons or class in the supply and price of products. 
This is, however, without prejudice to such variations in the terms and conditions 
on which those products are supplied as may arise from ordinary commercial con- 
siderations or from the public interest.” The duty to ensure no discrimination is 
laid squarely on the shoulders of the Corporation, which is thus likely to claim full 
authority in the pricing of products. After this, the provision of the Act enjoining 
the Corporation to secure the largest possible degree of decentralization sounds a 
little hollow.*° 


78 See Firry Facts on Pustic Ownersuip 41 (Labor Party, London, 1950). 

7° The whole of the paragraph in the text refers to $3 of the Iron and Steel Act, 1949 

®° Unlike most nationalization acts, the Iron and Steel Act, 1949, states that the Corporation is to 
“secure the largest degree of decentralisation consistent with the proper discharge by the Corporation of 


their duties... .” Sec. 3(1)(c). 
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One wonders whether the phrase “public interest” would, ¢.g., allow the Corpora- 
tion to supply the National Coal Board at a lower price than the price at which it 
supplies other customers. This would in effect be the subsidizing of the National 
Coal Board from a “hidden source.” 

In order to carry out its functions, the Corporation is allowed to acquire by agree- 
ment interests in any company whose activities (direct or through subsidiaries) 
consist of any in which any of the companies to be nationalized were either engaged 
or allowed to carry on, before nationalization. The Corporation is also allowed to 
take part in the forming of any company for the purpose of carrying on any of 
the activities just referred to. It is given power to exercise all rights conferred by 
the holding of interests in companies.*' The picture of a state holding company is 
thus nearly complete. 

C. The British Broadcasting Corporation 

A few lines will suffice to sketch this earlier public corporation. The primary 
function of the British Broadcasting Corporation is to carry on as public services from 
stations in Great Britain, broadcasting by wireless telephony and television of matter 
for the reception of the public in Great Britain, the Dominions, territory under 
British protection, and in other places. It can receive by means of stations established 
within Great Britain, matter sent by wireless telephony or television and messages 
sent by other processes of wireless telegraphy (being matter, messages, and com- 
munications the reception of which the Corporation is permitted to undertake by 
the current license); and it may develop, extend, and exploit the broadcasting 
services of the Corporation.*? 

D. Transport 

The main obstacle to the proper development of public transport in Britain before 
nationalization was often held to be the lack of the so-called coordination of road 
and rail. The Transport Act, 1947, was intended, in the words of the Parliamentary 
Secretary to the Minister of Transport, to create “a sound structure, on which a 
healthy and progressive transport system can be built. . . ."8* The extraordinary 
solution resorted to was the marriage of the two competitors. 

It is not surprising, therefore, to find that the primary function of the British 
Transport Commission is to provide, or secure or promote the provision of, an 
efficient, adequate, economical, and properly integrated system of public inland 
transport and port facilities within Great Britain for passengers and goods with due 
regard to safety of operation.™* 

The Commission is a policy-making body. It does not itself operate transport but 
it has to ensure that its transport business is conducted as a single undertaking.® 


§3. 


8 431 H. C. Des. 1994 (sth Ser. 1946). ** Transport Act, 1947, 
®* Sec. 2 of the Act. 

*2 Drarr oF Roya CHARTER FOR CONTINUANCE OF THE B.B.C., Cmp. No. 6974. 

®5 Sin Cyrit Hurcoms, THe ORGANIZATION OF BrITisH TRANsPoRT, BRITISH TRANSPORT COMMISSION 


13 (1948). 
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The operating of transport is the task of the Executives. This separation of the 
policy-making and operational functions enables the Commission to supervise and 
criticize the Executives’ day-to-day management; it is a critic with a public duty to 
discharge. 

The Commission can inter alia provide within Great Britain port facilities and 
facilities for traffic by inland waterways, also such amenities and facilities for people 
using its services as may appear to it requisite or expedient to provide. By agreement 
with the owners it can also acquire private undertakings which are engaged in opera- 
tions of the kind the Commission is authorized to carry on.*® 

So far six Executives have been established under the Transport Act, 1947. The 
Commission is thus left free to concentrate on general policy, coordination, and 
planning. Before they were set up, Mr. Ernest Davies, Chairman of the Parlia- 
mentary Labor Party Transport Group, said of the Executives: 


They will act as agents of the Commission, that is they will be responsible to it. In practice 
they will have complete responsibility in their own spheres. The Executives will employ 
their own staffs . . . and thereby any danger of their being regarded as civil servants is 
eliminated. .. . 


This sounded like a magic formula for a guaranteed success. He added, however, 
that “the Commission have final responsibility for the finance of the Executives.”*" 
The Executives act, in fact, as agents for the Commission, exercising functions dele- 
gated to them in schemes approved by the Minister of Transport. 

During their first years of existence, the Executives have been exercising their 


powers primarily in order to build up an operational apparatus which they regarded 
as best suited for their purpose. Some of them spent much time on regrouping a 
large number of small firms which, in their opinion, could not be considered efficient 
by modern standards.** 


E. Overseas Development 
The Overseas Resources Development Act, 1948, provides for the establishment 
of two public corporations—the Colonial Development Corporation and the Overseas 
Food Corporation. The latter’s groundnuts scheme has acquired notoriety and its 
failure let to a considerable curtailment of the Corporation’s activities. 
The primary function of the Colonial Development Corporation is to secure®® 


the investigation, formulation and carrying out of projects for developing resources of 
colonial territories with a view to the expansion of production therein of foodstuffs and 
raw materials, or for other agricultural, industrial or trade development therein. 


Its Gambia eggs scheme was almost a complete failure. 
The Colonial Development Corporation is only to a limited extent the product 


*® Transport Act, 1947, §2. 

®7 Ernest Davies, NATIONALIZATION OF TRANSPORT 11 (Labor Party, London, 1947). 
** British Transport Commission, Press hand-out, July 3, 1950. : 

*° Overseas Resources Development Act, 1948, §1(1). 
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of the dollar famine in Great Britain, and though it realizes the need to save and 
earn dollars, it considers that its work “transcends the immediate aims of attaining 
an external balance of payments and of maintaining full employment at home.”®° 

The Act*? tells us that the primary function of the Overseas Food Corporation is 
the investigation, formulation, and carrying out of projects for production or process- 
ing in places outside the United Kingdom of foodstuffs or other agricultural products 
and for their marketing. The Corporation's first project was the scheme for large- 
scale groundnut growing in East and Central Africa; after this proved a failure, the 
Corporation grew sunflower seeds. 

Both of these Corporations can operate either directly or through other bodies.** 


F. The Raw Cotton Commission 

Buying, importing, stocking, and distributing raw cotton needed for manufacture 
in the United Kingdom and for re-export is the monopoly of the Raw Cotton Com- 
mission. The Commission is primarily concerned with the needs of cotton processors 
and secondarily with those of cotton re-exporters. 

The Commission must sell raw cotton at prices which seem to it “best calculated 
to further the ‘public interest’ in all respects.” The Act®® goes some way towards 
raising the veil hiding the meaning of the phrase “public interest,” for it requires the 
Commission to supply raw cotton to manufacturers 


at prices as low as may be possible consistently with securing that the revenues of the 
Commission shall be not less than sufficient, with any appropriations from their reserve 
fund . . . for meeting all their outgoings properly chargeable to revenue account. . . . 

The Commission can operate schemes for giving a hedge to manufacturers against 
the risks of fluctuations in the future prices of raw cotton.** It has done this by 
providing cover schemes which although not perfect substitutes for futures’ market 
transactions render considerable assistance to processors carrying on any class of 
business in the United Kingdom that involves the incurring of price-risks. In the 
year ended July 31, 1950, owing to rising prices and other reasons, the Commission 
made a net profit of 10 million in addition to 6.6 million transferred to the Reserve 
Fund. 

G. Civil Aviation 

The British Overseas Airways Corporation and the British European Airways 
Corporation have to provide air transport services and carry out other forms of aerial 
work, whether on charter terms or otherwise, in any part of the world. They have to 
develop these services to the best advantage, and in particular in such a way as to 
provide them at reasonable charges. 


°° Seconp ANNUAL REPORT OF THE COLONIAL DEVELOPMENT CorPoRATION 59 (1950) 
2 Sec, 3(1). 

®2 Overseas Resources Development Act, 1948, §§1(2) and 3(2). 

°* The Cotton (Centralised Buying) Act, 1947. 

*47d2., §10. 





734 Law anp ConTEMPORARY PROBLEMS 


The Corporations can, if necessary, acquire any undertaking providing air trans- 
port services or engaging in activities which the Corporations have power to carry 
on. They can also hold shares, stock, or any financial interest in these. If necessary 
they are allowed to promote the formation of any such undertaking and to finance 
it by lending money or providing guarantees for its benefit. This gives the Corpora- 
tions much financial elbow room abroad where they have no monopoly. The Corpo- 
rations can appoint advisory or executive committees, ¢.g., to look after requirements 


of particular areas.*° 
We close our survey with a brief reference to the nationalization of the Bank of 


England and of Cable and Wireless Ltd. The Acts which nationalized these two 
companies do not state the function of the Boards set up to run these two old, 


established enterprises. 
H. Bank of England 

By the end of the 1914-18 war the Bank of England had assumed all the char- 
acteristics of a central bank. In the years that followed the Bank gradually gave up 
ordinary competitive business. It continued to manage the national debt—in volume 
its greatest task—to handle government finance in general, and to manage its own 
and the governments’s relations with the money market. 

It was constantly engaged in estimating the effect of government and other 
requirements and disbursements on the supply of money, and in cushioning them 
by its own operations, so that the supplies of liquid media of the community should 
not be seriously disturbed. It acted as a banker for the commercial banks, and 
with their full and willing cooperation, as their supervisor and controller. It issued 
notes for which the Treasury gets nearly all the profit. It continued as a crisis lender 
of the last resort, and in the decade before the 1939-45 war it became the sole instru- 
ment of national monetary policy and credit control. 

When as a result of the Bank of England Act, 1946, the share capital of the 
Bank passed into public ownership, and the Bank came under public control, the 
Bank had already for many years been fully committed to implementing the policy 
of the government of the day. Nationalization was not intended to enable the 
government to interfere with the Bank’s unique position. There was rather the 
desire, in the words of the then Chancellor of the Exchequer, “to bring the law into 
relation with the facts as they have been gradually evolved over the years.” 

I. Telecommunications 

The Commonwealth Telecommunications Conference decided in 1945 that some 
fundamental change in the organization of Commonwealth telecommunication serv- 
ices was essential. One of the proposals was that private shareholder interests in the 
overseas telecommunication services of Britain and the Dominions should be acquired 
by the respective governments. This was accepted by the Commonwealth govern- 


** Air Corporations Act, 1949, §§3 and 4. 
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ments represented at the Conference. The Cable and Wireless Act, 1946, which 
brought Cable and Wireless, Ltd. fully into public ownership was the United King- 
dom government's first step towards full implementation of the agreed policy. Some 
shares were held already by the Treasury nominees prior to nationalization. 

As in the case of the Bank of England, nationalization of Cable and Wireless, 
Ltd. meant little change from the operational point of view. 


Ill 
Provisions as TO How Pusiic Corporations SHoutp Carry Out 
Tueir Primary Functions 

In the previous section we have considered the primary economic functions of 
each public corporation separately. Next let us compare those provisions in relation 

to the way in which those functions should be discharged. 

A. Items Chargeable to Revenue 
Many corporations, while not forbidden to make profits, are obliged by statute 
to ensure that over a period their revenue is sufficient to meet outgoings properly 
chargable to revenue account.” Some of the acts prescribe the items chargeable to 
revenue. Thus the gas, electricity, and transport industries must charge among 
other things, proper allocations to general®’ reserve,°* provisions for depreciation or 
renewal of assets, and, in addition, the redemption of capital.°” The coal industry 
must charge allocations to general reserve. The Iron and Steel Corporation and its 


companies must make proper provision for depreciation or renewal of assets, but only 


the holding corporation must charge allocations to general reserve. The Raw Cotton 
Commission is to charge to revenue sums for repayment of, and interest on, advances 


*° The rule is that revenue shall not be /ess than (not merely equal to) outgoings, #.¢., continuous 
profits are legalized but not continuous losses. 

*’ The acts that nationalized coal, gas, steel, civil aviation, transport, cotton, electricity, and the act 
which set up the Overseas Food and Colonial Development Corporations, stipulate that the corporations 
shall establish reserve funds in order to provide a cushion from one year to another. 

°® Sec. 35(3) of the Iron and Steel Act, 12 & 13 Geo. 6, c. 72, says “. . . the purposes of the general 
reserve include the checking of undue fluctuations in the prices of products of the Corporation and of 
the publicly-owned companies,” #.¢., price stabilization enshrined as official policy. 

°° In this connection it is instructive to study the view of Sir R. H. Wilson, the Comptroller of the 
British Transport Commission, in the inaugural issue of its Review, where he says: “Briefly the British 
Transport Commission are under the obligation to write off over go years the whole of any capital 
liability created. This cost is only a quarter of one percent per annum and in my view it is a reasonable 
requirement. If there was one weakness in the financial structure of the old railway companies it was 
that they regarded themselves as perpetual institutions. Little attempt was consequently made to 
write down the vast items of capital expenditure known as ‘lines open for traffic.’ In the next hundred 
years the pace of progress will almost certainly be faster than it has been in the last century or so, and 
it is no more than common sense to insist either that ‘lines open for traffic’ and other such fixed and 
unsaleable assets shall be written off over a long but a defined period, or that the capital borrowing shall 
be amortized.” British Transport Review, April, 1950, p. 31. 

The cost of this policy (which as an expression of outlook of the Transport A:thority would be 
salutary) will presumably be imposed on the users of transport and recovered from charges, and as a 
result have a harmful effect. Professor W. A. Lewis arrives at a similar opinion when he condemns 
the redemption provisions of some nationalization statutes as being the result of “confusion and fallacy.” 
The Price Policy of Public Corporations, 21 Pol. Q. 184, 187 (1950). 
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made by the Board of Trade, and allocation to reserve. The Overseas Food Corpora- 
tion and the Colonial Development Corporation must charge to revenue sums for 
repayment of and interest on advances by their parent Ministers, and proper alloca- 


tion to reserve. 
B. Period for Balancing Accounts and Accounting 


Most of the corporations need not balance their accounts over one calendar year. 
In some cases the period is laid down, as e.g., in that of the North of Scotland 
Hydro-Electric Board.’° Usually, however, the matter is not clearly defined, the 
period being variously described as “one year with another” and an “average of good 
and bad years.” The latter phrase applies to the National Coal Board and the Raw 
Cotton Commission and may perhaps be intended to recognize the speculative char- 
acter of their activities. The two airways corporations—which are deficitary enter- 
prises—the Bank of England, the British Broadcasting Corporation, and Cable and 
Wireless Ltd., are not under a statutory obligation to balance their accounts over any 
period. 

The acts do not explain the words “taking one year with another,” or “on an average 
of good and bad years.” From discussion on the nationalization bills, however, the 
impression gained is that a comparatively short period is envisaged; indeed the main 
stress seems to be on accounts being balanced annually. Mr. Hugh Gaitskell, when 
he was Minister of Fuel and Power, implied that these phrases were introduced to 
enable the corporations to run at a loss during the slump and so help employment.’ 
Sometimes one wonders whether this provision does not really follow from the un- 
orthodox capital structure of the corporations: they cannot generally have recourse 
to the normal expedients of private business such as mortgages, debentures, hidden 
reserves, reduced dividends, special dividend-equalization accounts which can be 
raided, capital reconstruction, and winding-up. The corporations’ losses would be 
immediately revealed in the accounts; therefore some provision had to be made to 
enable them to keep going. The anti-slump argument strikes one as a little far 
fetched, for the government of the day has means and ways of persuading the 
corporations to accelerate their capital investments. 


*°° The following is an extract from the Hydro-Electric Development (Scotland) Act, 1943, §10(1): 
“. .. the prices charged by the Board shall be determined by them in accordance with regulations to be 
made by the Secretary of State after consultation with the Electricity Commissioners, so however that the 
proceeds of the sale of electricity together with the other revenues of the Board may, so far as can be 
estimated, equal over a term of years to be approved by the Electricity Commissioners the sums required 
for meeting any expenditure which the Board may properly charge to revenue.” (Italics added.) Since 
then the words “Secretary of State for Scotland” were substituted for “the Electricity Commissioners,” 
under the Electricity Act, 1947, and a non-discrimination clause added. 

7 F.g., the Coal Industry Nationalisation Act, 1946, says: “The policy of the Board shall be directed 
to securing, consistently with the proper discharge of their duties . . . that the revenues of the Board 
shall not be less than sufficient for meeting all their outgoings properly chargeable to revenue account (in- 
cluding, without prejudice to the generality of that expression, provisions in respect of their obligations [to 
pay the Minister of Fuel and Power certain sums of money, and to pay into a reserve fund]) ... on an 
average of good and bad years.” §1(4)(c). ; 

°2 Third Debate on the National Coal Board in the House of Commons. 
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On the other hand, a lawyer representing the British Transport Commission (2 
corporation which has so far recorded losses and is constantly fighting for higher 
charges) ?®* has said that in the Commission’s view the phrase “taking one year with 
another” enabled it to cover a deficit over a period, and that one would have thought 
that period could not possibly have been limited to two years only.’”* 

Whereas the phrase “taking one year with another” appears in the Transport 
Act, the expression “on an average of good and bad years” appears in the Coal 
Industry Nationalisation Act. Counsel for the National Coal Board offered one 
possible explanation for this when saying:'’® “If you look at the coal mining in- 
dustry you take a rather long term look—perhaps a longer term look than you would 
in the case of transport.” The National Coal Board would have to “make both ends 


meet” over a period of two, three or four years, for he thought that “on an average of 


good and bad years” meant “two, three or four years . . . having regard to the 


ordinary good business sense of the matter.” 

Mr. Ernest Davies, the Chairman of the Parliamentary Labor Party Transport 
Group said, before transport was nationalized, that the words “taking one year with 
another” were used to enable the profits or losses made one year to be carried for- 
ward to balance against losses or profits made in subsequent years, thereby giving the 
Commission flexibility of operation to eliminate frequent fluctuations in fares and 
charges, and to prevent the immediate earning of surplus revenue becoming the chief 
consideration as under private enterprise.’ 

Actually the British Transport Commission need not bother about interpreting 
the phrase “taking one year with another,” that is, if the legal representative of the 
Commission was right when he said, when pressed to carry forward the losses 
without raising the charges,’® “I think that it is assumed to be a general direction” 
[by the Minister of Transport] that they [the Commission] “were to disregard 
section 3(4)”—the provision in the Transport Act stating the obligation of the 
Commission to make both ends meet, taking one year with another—‘“as some- 
thing which I think we need not consider even as a theoretical possibility.” 

Sir John Dalton, the editor of the Annotated Edition of the Electricity Act, 1947, 
is puzzled by the phrase “taking one year with another”; he says,'°* “the exact mean- 
ing of this expression is difficult to understand. ... Does it mean that a surplus 
must be shown, taking any two consecutive years, or is it permissible for a deficit to 

**S The Comptroller of the British Transport Commission has said that if the gap an enterprise has 
incurred between its revenue and expenditure is attributabl to the fact that it has to pay more for its 
supplies and labor than it is allowed to charge under statute for its services “. . . that is not a loss-making 


enterprise, it is a deficit.” PROCEEDINGS OF THE TRANSPORT TRIBUNAL 232, col. 2 (Jan. 1950). 

2° See PROCEEDINGS OF THE TRANSPORT TRIBUNAL SITTING AS A CONSULTATIVE COMMITTEE 217 (Jan.- 
Feb. 1950). 

108 TJ. at 168. 

106 See NATIONALIZATION OF TRANSPORT 10 (1947). 

97 See PROCEEDINGS OF THE TRANSPORT TRIBUNAL SITTING AS A CONSULTATIVE CoMMITTEE 6 (Jan.-Feb. 
1950). 

1°8 Id, at p. 194, col. 1. 
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continue over a period of consecutive years so long as it is made up subsequently ?” 
In short, he leaves the question open. However, if the British Electricity Authority 
takes the view adopted by one of its legal representatives, its interpretation of this 
phrase will be that “. . . one is not limited. ... It is a matter to be approached on a 
business footing.” 

The Gas Council is in the same position for if it chooses to exercise the only 
commercial activity left to it, vz., the manufacture of plant, gas fittings, or coke 
fittings, it must secure that the revenues from this activity are not less than sufficient 
to meet the “outgoings in respect thereof properly chargeable to revenue account 
taking one year with another.” 

By contrast with electricity each Area Gas Board has to be self-balancing taking 
one year with another without internal subsidization.’ This is unlike the indi- 
vidual Area Electricity Boards. For the Electricity Act provides that the whole 
electricity industry as a unit has to be self-supporting “taking one year with another.” 
This is significant for it makes gas the only public corporation which cannot allow 
one or more of its areas to run at a loss, making good this loss with the profit from 
other areas. This is, of course, the logical outcome of the great degree of inde- 
pendence granted to areas. 

This logic is not, however, repeated in the case of the iron and steel industry 
which even before nationalization was honeycombed with a cartel system of levy- 
subsidies. The companies whose assets vest in the Iron and Steel Corporation of 
Great Britain will remain the operative and administrative units of the nationalized 


“industry™ and will be run as ordinary companies. Individual companies will be 
under no statutory obligation to cover their total costs but the Corporation as a whole 
must balance its accounts over all its companies “taking one year with another.” 
It remains to be seen to what extent the Corporation will interpret the following 
as a directive that the cost gap between individual units must be closed :''* 


It shall be the duty of the Corporation so to exercise and perform their functions . 

as to secure that the combined revenues of the Corporation and all the publicly-owned 
companies taken together are not less than sufficient to meet their combined outgoings 
properly chargeable to revenue account, taking one year with another. 


1° Gas Act, 1948, §41(3). 

2° The internal subsidization is one of the thorniest economic problems in cartelized and nationalized 
industries. It deserves much more attention than it has received so far. 

441. Mr. G. Strauss, who is the Minister responsible for Iron and Steel, gave a solemn assurance to the 
Coke Oven Managers that (1) the transfer would be effected with the minimum break-up in the existing 
status of companies; (2) changes in the firms’ relationships and reputation of the general standard of 
conduct towards employees would be as few as possible; (3) no outside body whatsoever should interfere 
with their authority over the sphere in which they properly wield it; (4) the companies will carry on 
and those in authority will also carry on. The only change will be that in the shareholding and ownership 
of the companies. (As reported by the Daily Telegraph, Oct. 27, 1950.) In the light of the balancing 
requirement and of the great cost disparity as between the different companies the value of the pledge 
will depend, no doubt, on the various meanings which could be given to the word “properly.” 

12 Tron and Steel Act, 1949. §31. 
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C. Internal Subsidization 


The rule about “making both ends meet” also implies that where boards engage 
in the supply of several products the rule about covering outgoings applies to all their 
activities taken together and not to each separately. There is nothing in the acts to 
prevent the boards from selling some of their products or services below their average 


costs so long as the deficit can be recouped from other sales.’?* 


One could, of course, go to the extreme along this line and argue that it would 
indeed have been absurd to ordain otherwise. There are, one could say, common 
costs which can only be allocated to activities in an arbitrary fashion: any directive 
that each activity must pay its way would have been an invitation to disguise, rather 
than disclose, the true accounting position. Some activities such as the provision 
of houses for workmen, are properly regarded as non-commercial. One could aver 
that the grouping of production units into administrative and accounting units is a 
matter of convenience: and, therefore, that there is no merit in any particular unit 
breaking even. One could be stubborn and argue that joint products would consti- 
tute a major problem if every region, plant, or product had to cover its costs. But 
surely, to depart so completely from the principle of allowing costs to serve as a 
yardstick would be to indulge in economic nihilism. It would be a counsel of despair 
to admit that because on occasions difficulties may be encountered in finding true 
costs in terms of resources imputable to particular activities or regions, pricing on the 
basis of costs should be discarded altogether. Moreover, the grouping of some 
products in one corporation is entirely accidental. 


D. The Cost Principle 


The only sound method is to adhere grimly to the principle of pricing on the basis 
of costs and treat any rare departures from this principle as a concession which, as a 
rule, should always be avoided. For if once we depart from this principle of balance 
between cost and revenue of each existing group of activities, what are we left with as 
a guide? We would then have to determine policy by resorting to elusive palliatives 
or vague descriptions of activities, such as their physical suitability for the consumers. 
It is unfortunate from the point of view of efficiency, economy, and the consumers’ 
choice that the British Transport Commission in its two statements of policy on the 
integration of freight service’* has apparently decided to develop road, rail, and 


48 Sir Cyril W. (now Lord) Hurcomb, Chairman of the British Transport Commission, said on the 
principles of charging, “Internally, of course, any public service operating over a wide area is bound to 
conduct parts of its business at a lower level of profitability than it can secure from others, and on some 
parts perhaps to make a loss... . The Transport Commission cannot, and does not, say that it should 
not provide any service, which is not fully remunerative. On the contrary, we recognize that there 
are many areas of the country and sections of the population which cannot be left unserved and from 
which we must be content to ask less than a full return; just as there are others able to yield a return above 
the average without hardship. . . .” See Sir Cyril W. Hurcomb, An Integrated Transport System, 
AGENDA OF THE MANCHESTER STATIsTICAL SociETY 20 (Mar. 29, 1950). 

114 British TRANSPORT COMMISSION, INTEGRATION OF FREIGHT SERVICES BY Roap AND Ratt: A STATE- 
MENT OF Poricy (London, July 27, 1950); Britist Transport CoMMIssION, INTEGRATION OF FREIGHT 
Servicrs: SUPPLEMENTARY STATEMENT Covrrinc INLAND Waterways (London, Oct. 1950). 
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waterborne services almost exclusively according to their descriptive or physical 
properties, “suitabilities or technically described efficiencies,” and not according to 
the principle of the lowest cost of performing the job. The Commission’s apologists 
would probably argue that it makes no difference whether you select by costs and 
consumers’ choice criteria or by physical criteria of suitabilities dictated by the 
monopolist. But this is not the case. Moreover, the approach to the problems is 
entirely different. Once we cease to relate prices to costs we move in the world of 
such almost meaningless expressions as the “economy in tractive efforts,”'’® or the 
“transport specially suitable and efficient,”"'® or “loadability,”""’ instead of having 
as our beacon the well-tried and generally reliable principle of allowing the con- 
sumers to decide the selection by the lowest costs of the job and seeing that proceeds 
cover the costs. 

It is obviously impossible that in all cases the rule about covering costs could be 
enforced especially in conditions of great pressure of demand in which the cost 
differentials tend to increase. The rule is, however, important and not merely 
a convenient expedient to be adopted only when it suits the board or commission. 

There is one more thing to be said about the rule: it must be applied symmetric- 
ally. What is sauce for the goose must be sauce for the gander. If any board re- 
quires from its subordinate executives or areas that an investment should pay for 
itself in the direct activity for which it is invested without consideration of external 
economies which the investment produces to help other activities or other areas, it is 
not right for the board in presenting accounts to the nation to fall back on the 
principle that the balance is to be expected on a wider basis of several activities or 
areas, and to claim credit for external economies. 

A lack of parallelism between the treatment by the board and the treatment of the 
board’s own activities only leads to giving the board arbitrary power towards its 
areas or executives and must lead to frustration and inefficiency. Generally speaking 
the size of the balancing unit should be as small and not as large as possible, if 
resources are not to be squandered. And finally let us remember that resources can 
be squandered not only by positive mal-investments, but also by negative mal-invest- 
ments, that is, by keeping open unsuitable units which should be closed. 

It is gratifying that the National Coal Board is evidently committing itself to 
following the rule.""* Yet its great keenness to obtain approval for a zone-delivered 


"5 See the first of the documents cited note 114, supra. 

11® See the second of the documents cited note 114, supra. 

“7 Brivish TRaNsPorT Commission, DraFT OUTLINE OF PRINCIPLES ProposED To BE EMBODIED IN A 
Cuarcrs SCHEME FOR MERCHANDISE TRAFFIC 5 et seq. (London, Dec. 1949). 

™* With regard to the interpretation by the National Coal Board of its ability as implied in its 
statute to run either some of its areas at a loss or sell some of its products at a loss so long as these 
“losses” are covered by other areas or by the sale of other products, it would seem that the Board is 
aware of this ability but does not want to utilize it too often. In the Third Annual Report of the 
National Coal Board, we find the following statement: “. . . the Plan [i.c., the Board’s national plan for 
the coal industry] assumes that the aim of the Board will be to avoid—except for special reasons— 
running any part of their business or activity at a loss.” Economists will keep their eves open to see 
how the words “any part” will be interpreted. 
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system of coal prices is a development which does not seem to harmonize with all 


the implications of the rule. 

As regards the Iron and Steel Corporation it remains to be seen whether it will 
decide that its units shall work towards covering their costs. The problem here 
should be easier than in the case of coal since even before nationalization the coal 
industry was an accountants’ paradise as a result of the complicated system of inter- 
unit subsidies and levies under the wartime Coal Charges Orders."'* Prior to nation- 
alization, the steel industry maintained that there was no arrangement “for pooling 
profits or subsidizing the less efficient at the expense of the more efficient firms,” in 
spite of the existence of artificial arrangements in steel prices which they claim are de- 
signed to deal with the abnormal cost factors, and which affect the firms independ- 
ently of whether they are efficient, or making profits or losses.’*° 

Transport constitutes a complete departure from the rule and this is something 
that cannot be glossed over lightly. The view of both the Minister of Transport 
and the British Transport Commission seems to be that since the whole idea of the 
Transport Act is to integrate all forms of inland transport it would be wrong to 
require road, rail, canal, etc. each to pay its way either nationally or by areas. 


E. Pricing of Products and Services 


The main way in which the boards can attempt to ensure that they “make both 
ends meet” is by charging prices for their goods and services that will leave them 
with a profit. Can they do this? To what extent is this power within their control? 

Unlike many nationalized industries the two Airways Corporations are held to a 
rigid price schedule by international regulation. The Corporations are not able 
arbitrarily to increase their revenue by raising fares and the British Overseas Airways 
Corporation claims that it would not even be its desire in principle so to do.** The 
Air Corporation Act, 1949, states that the Corporations are to provide services “at 
reasonable charges.” 

Under its statute the British Transport Commission must submit its charges to 
the Transport Tribunal'*? for confirmation, to determine the charges to be made 
for the services and facilities it provides.’** The tribunal holds a public inquiry into 
the draft scheme, and after having heard the Commission and any persons entitled 
to lodge objects and representations, either confirms, amends or rejects the scheme. 


“° For an interesting report on the working of the Coal Charges Account, see Ministry oF FuEL 
AND Power, FINANCIAL Position oF Coat MINING INDUstRY—CoaL Cuarces Account (London, 1945), 
Cop. No. 6617. 

72° See Iron and Steel Prices, in British Iron and Steel Federation’s Monthly Statistical Bulletin, 
June, 1948, page 3. i 

722 See British Overseas AIRWAYS ANNUAL REPORT FOR 1949-1950 21. 

722 Tt is interesting to note that the Minister of Transport can appear at a Tribunal in opposition to 
the British Transport Commission; see, ¢.g., PROCEEDINGS OF THE TRANSPORT TRIBUNAL SITTING AS A 
ConsuLTaTIVE COMMITTEE 5 (Jan.-Feb. 1950). 

728 Mr, David Blee, a member of the Railway Executive, said: “. . . the charges scheme will, or should, 
relate to the Commission's undertakings as a whole—to the Commission's inland transport undertakings 
as a whole. They should desirably reflect the Commission’s considered policy on integration. . . .” 
PROCEEDINGS OF THE PERMANENT MEMBERS OF THE TRANSPORT TRIBUNAL 47 (Jan. 1950). 
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When a charges scheme is in operation, applications can be made to the tribunal 
for its amendment by the Minister of Transport, the Transport Commission, or 
others affected by the scheme. Also the Minister of Transport may at any time 
require the Transport Tribunal to review the operation of any charges scheme. The 


tribunal may then after a public inquiry alter the scheme in such a manner as it 
thinks fit or decide that no alteration is necessary.** Thus the British Transport 
Commission cannot act as it pleases in the matter of charges to the public. But 
whereas on the revenue side it is limited, there is precious little to bind it on the 
method of costing, or indeed in the matter of supply of services. 

The Gas Act does not provide such an elaborate method for determining prices'*® 
as does the Transport Act. An Area Board fixes tariffs for the supply of gas but if 
none of its tariffs meet the needs of a particular consumer, special terms are agreed. 
Moreover, every Area Gas Board must reduce, as far as practicable, the price of gas 
and coke.’ 

What are the principles behind the tariffs? Are they the same in gas and 
electricity? In fixing tariffs Area Boards must avoid giving undue preferences 
and cannot exercise discrimination against any consumer or group of consumers.'** 

Price fixing in the electricity industry is different. Here the Central Authority, 
unlike the Gas Council, is a producer. The Authority decides the terms on which 
it will supply current to the Area Boards. Different Area Boards can be charged 
different prices. The Authority also has the right to direct the Area Boards to 
modify the tariffs on which they base their charges to consumers. Like Area Gas 
Boards, Area Electricity Boards can, if necessary, arrange special prices for current 
charged to certain consumers. Electricity Boards must, however, avoid discrim- 
inating between consumers and granting undue preferences.'** 

It will be interesting to see what use the Boards will make of their powers to 
grant special rates. The economies of electricity supply might often justify special 
rates to attract consumers with a good load-factor. But there is a risk that, in 
time, competition between gas and electricity may result in a jungle of exceptional 
rates similar to that which grew up in rail transport. 

The National Coal Board and the Iron and Steel Corporation are required to fix 
such prices as may seem to them best calculated to further the public interests in 
all respects and to avoid undue preferences.’*® Steel prices are to be stabilized by 

484 Transport Act, 1947, §§76-80. 

*85'The charge made by an Area Gas Board for the gas which it supplies is to be according to the 
number of therms supplied. Gas Act, 1948, §53. 

186 Gas Act, 1948, §1(8). 

787 Gas Act, 1948, §53. 

18° Electricity Act, 1947, §37. 

*8° Counsel for the National Coal Board said: “The policy of the National Coal Board . . . is, so far 
as they possibly can, to charge everyone the correct price for coal at the pithead—no more and no less— 
and not to favor one consumer above another by giving him little preferences in the way of extra service, 
charges and so forth.” ProckrpINGs OF THE PERMANENT MEMBERS OF THE TRANSPORT TRIBUNAL 264 


(Feb. 8, 1950). Mr. Shinwell, when Minister of Fuel and Power, said: “There is no reason at all why 
a National Coal Board should discriminate unfairly in favor of one customer against another,” and 








Some Economic Aspects OF NATIONALIZATION 743 


using a general reserve fund.'*® 

The legal and factual difficulties which can be encountered in trying to find out 
what is discrimination, can be gleaned from the following. The Lord Chancellor 
used the phrase “not within the public interest” when he said that it would be 
wholly improper to supply coal to steel works taken over by the government at a 
different price from that at which coal was supplied to exactly comparable steel 
works which remained under private ownership, for it would not be honest, and 
plainly not within the public interest. If he had said that it would not be honest, 
and would be showing undue preference to a class of persons, we would assume 
that the government’s attitude is that no public corporation should be supplied with 
coal at a lower price than any other consumer. What he said however implies that 
in this particular case it is plainly not within the public interest to supply a public 
corporation at prices lower than those paid by other consumers, for some unspecified 
reason, not necessarily because it was showing undue preference, 1.¢., he did not 
necessarily consider that supplying a public corporation at a lower price than any 
other consumer was showing undue preference.’** A possible explanation may be 
that avoiding undue preference is subsumed in serving the public interest. One of 
the ways a board serves the public interest is by thus avoiding discrimination. 

The Raw Cotton Commission must sell raw cotton at such prices as may seem 
to it best calculated to further the public interest in all respects. The Commission 
must set these prices as low as possible, while securing that its revenues are enough, 
with any appropriations from its reserve fund, to meet all its outgoings properly 
chargeable to revenue account on an average of good and bad years. 

F. State Subsidies 

The Air Corporation Act, 1949, provides for Exchequer grants of up to £8 
millions a year to be paid to the British Overseas Airways Corporation and the 
British European Airways Corporation until 1956 to meet deficits. In contrast to 
state grants for specific purposes such as training schemes, recruitment, etc., public 
corporations fight shy of accepting any subsidies which would expose them to in- 
tervention and financial control by Parliament, because Parliament might take the 
opportunity of discussing the policy of the corporations, formulate particular policies, 
and make the acceptance of those postulates a condition of the subsidy. 

The legal representative of the British Transport Commission held strong views 
on this subject. At the Transport Tribunal hearings he put forth the following con- 
tention on behalf of the Commission :1 


then went on to say that discrimination might be required in favor of the export trade. (See Standing 
Committee of the House of Commons, Feb. 13, 1946, col. 1068). Dual pricing is also discrimination. 
It is dumping with the minus sign. See A. M. de Neuman and D. G. Morgan, Some Economic Aspects 
of Dual Pricing, Cartel Quarterly, July, 1951. 

18°Tron and Steel Act, 1949, §35(3)- 

191 142 H. L. Des. 3 (5th Ser. 1946). 

183 PROCEEDINGS OF THE PERMANENT MEMBERS OF THE TRANSPORT TRIBUNAL 6 (Jan.- Feb. 1950). 
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The Commission are no more empowered or entitled to receive a subsidy than the 
Minister of Transport is entitled to give one; any proposal that the Government should 
subsidize the operation of the Commission is . . . actually contrary to the provisions of 
the Act and would be ultra vires the Minister of Transport, who could be restrained from 
applying public money without the consent of Parliament in a way laid down by the 
Acc” 

The Iron and Steel Corporation of Great Britain will be entitled to draw’ 
subsidies from the Minister of Supply to cover the amounts by which the cost (in- 
cluding transport costs and import duty) of any materials or products, the import 
of which he has authorized, exceeds their United Kingdom resale price.’** This is 
merely the continuation of a pre-nationalization practice. Although immediately 
prior to nationalization the coal industry was in debt to the Coal Charges Account, 
no similar provision for continuing pre-vesting date subsidies was included in the 
Coal Industry Nationalisation Act. Nor were the high costs of importing American 
coal to ease the 1947 fuel crisis met by the Exchequer. Owing to the necessity of 
importing expensive American coal to Britain in the winter of 1950-51 the question 
has again become topical. 


G. Borrowing Powers 


The British Overseas Airways Corporation and the British European Airways 
Corporation are allowed, with the consent of the Treasury, to borrow by temporary 


overdraft or otherwise, sums they need to meet their obligations or discharge their 
functions. In the same way the British Electricity Authority (and each Area Elec- 
tricity Board), the Gas Council (and each Area Gas Board), the British Transport 
Commission, the Iron and Steel Corporation, the Colonial Development Corpora- 
tion, the Overseas Food Corporation, the Raw Cotton Commission, and the Na- 
tional Coal Board, can borrow with the consent of their parent ministers.’*° The 
respective acts lay down the maximum amount which the latter four corporations 
and the British Transport Commission may have outstanding at any given time. 
In addition to the Iron and Steel Corporation’s power to borrow, the publicly owned 
steel companies can, with the consent of the corporation, borrow temporarily, by 
overdraft or otherwise, any sums they need. 

The British Electricity Authority may, with the consent of the Minister of Fuel 
and Power and the approval of the Treasury, issue British Electricity Stock to 
redeem stock, to meet the costs incurred by the Authority, or an Area Electricity 
Board, on capital works, to provide working capital, and to finance other authorized 
expenditures which the Authority thinks should be spread over a term of years. 
The same applies to the Gas Council, and with slight modification to the Iron and 
Steel Corporation. 


*88 The idea that railway operation should not be subsidized is not accepted by some economists or 
by the Federation of British Industries (Memo of Sept. 19, 1950). They consider it wrong to pay for 
the upkeep of some uneconomical lines, which are retained for strategic reasons, out of transport receipts. 
Such losses should be subsidized from the defence budget instead of being added on to the charges. 

134Tron and Steel Act, 1949, §5. 

*85In most cases the approval of the Treasury is also needed. 
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The British Overseas Airways Corporation and the British European Airways 
Corporation can issue stock to provide working capital, promote, acquire or invest 
in other undertakings, make loans to, and fulfill guarantees given for the benefit of, 
other undertakings, redeem stock, or provide for other capital expenditures. 

The British Transport Commission has powers to issue stock similar to those 
of the British Electricity Authority. In addition it has power to issue stock to 
purchase, otherwise than by way of simple investment, securities of any body 


corporate which is carrying on, or which directly or indirectly controls any other 
body which is carrying on, any of the activities the Commission has power to under- 
take. The total amounts of stock which these corporations can issue are limited by 
their respective acts. 

H. Disposal of Surplus Revenue 

The nationalized industries are not exempt from any liability for any tax, duty, 
rate, levy or other charge whatsoever whether national or local.'*° Supposing after 
paying their taxes etc. they find they have more than enough revenue to make both 
ends meet, what are they to do with the surplus? 

If the British Electricity Authority has a surplus it can apply it in any way it 
chooses so long as it is for the purposes of the Authority or any Area Electricity 
Board. The Minister of Fuel and Power can, however, give directions as to the 
application of any such excess. If any Area Electricity Board has a surplus it is to 
be used for such purposes as the Board may, with the approval of the Authority, 
determine. 

The Colonial Development Corporation and the Overseas Food Corporation 
can also decide, with the approval of their responsible minister (given with the 
consent of the Treasury), what to do with their surplus revenue. In neither case, 
however, does the Act stipulate that a surplus must be applied for the purposes of 
the Corporation. The wording in the Coal Industry Nationalisation Act is the same 
as the Electricity Act, except, of course, that there is no section relating to Area 
Boards.'*7 

The Transport Act states that any spare cash which the Commission does not 
immediately require for its business may be invested as it thinks proper. The Iron 
and Steel Corporation has similar authority with a provision “that the Corporation 
shall not have power . . . to invest money in securities of any company so as to make 
that company a subsidiary of the Corporation or so as to enable the Corporation to 
exercise an effective influence on the policy of the company.” This provision is 
presumably intended as a safeguard against the Corporation expanding into new 
fields of activity. 


*8°Tt should be noted that the British Broadcasting Corporation is not liable to pay a profit tax. See 
Arruur Rez, THe Prorir Tax Simpxiriep (London, 2d ed. 1950). 

*** The National Coal Board's Divisions and Areas are not statutory ‘institutions. It looks as though 
the first net surplus, which the Board makes, will have to be devoted to increase wages and not to reduce 
prices. 
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The Gas Act does not contain a section on surplus revenue. The impression 
given is that if in the long run the Gas Council and Area Gas Boards make a surplus 
it must be used either to reduce charges or to increase the services to the consumer, 
and any surplus made in the short run can be used in any way by the Council or the 
Boards, including the use of it for investment, so long as it is used for the purposes 
of the Council or the Area Boards. 

Any surplus of the Airways Corporations can be applied by them in such a way 
as the Minister of Civil Aviation, with the approval of the Treasury, after consulta- 
tion with the chairman of the particular corporation, may direct. 

The Board of Trade must pay to the Raw Cotton Commission and the Com- 
mission must carry to the credit of its reserve fund, such sums as the Board, with 
the approval of the Treasury, may determine to represent the net profit accruing to 
the Commission for the discharge of its functions on or after April 1, 1946. 

It is as yet too early to tell how the public corporations will interpret the pro- 
visions relating to excess revenue. Indeed, few have had much surplus revenue 
to dispose of; but Electricity has so far made a global profit. 

I. Obligations to Employees 

Like other business undertakings the public corporations have specific obligations 
to their employees, to the public, and to certain other social groups. Unlike other 
businesses the corporations have these obligations defined by acts of Parliament. 

With the exception of the Raw Cotton Commission, the Bank of England, and 
Cable and Wireless, the corporations are required by statute to set up machinery for 
settling the terms and conditions of employment of their staffs. Most corporations 
are under a statutory obligation to secure the safety, health, and welfare of their 
employees, and some are required to provide training and education for them. In 
addition some corporations must attempt to obtain the benefit of the practical 
knowledge and experience of their employees. 

Before 1945 many people were under the impression that under a Labor Govern- 
ment nationalized industries would be controlled by the workers. This has not been 
the case and any form of syndicalism has been thoroughly excluded from the British 
public corporations. Board members, appointed in their personal capacity, have 
included former civil servants, industrialists, former owners, accountants, and engi- 
neers, but not many representatives of the workers. The lack of workers’ control 
has resulted in criticism of the government's form of nationalization by the left wing 
of the Parliamentary Labor Party and the trade union rank and file.’** 

Many workers assumed that under nationalization they would share the profits 
made by the industries that employed them. In actual fact the only workers who 
now share directly in the profits of the nationalized industries for which they work 
are those gas workers who were members of co-partnership schemes before nationali- 
zation. The future of these schemes is problematical especially in view of the 


*** This can clearly be seen by the resolutions submitted at the T.U.C. Congress in 1950. 
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ruling that the Area Gas Boards are to reduce prices to the minimum, #.¢., to a non- 
profit level. Officially, they came to an end on March 31, 1951. 

The fact that previous owners draw interest from government stock which they 
received in exchange for the shares they held in the industries before nationalization, 
come shower come shine, adds wind to the troubled labor relations in Britain. 

J. Obligations to the Public 

The corporations are under a statutory obligation to carry out their functions 
efficiently. The Area Gas Boards must reduce their prices to a minimum. The 
British Transport Commission and other corporations must give notice to the per- 
sons most likely to be affected, before they discontinue permanently any service. 

An obligation to maintain freedom of choice for their consumers is imposed on 


some corporations.’*® Ministers have made much of the fact that nationalization is 
not intended to deprive the consumer of this freedom, although it has not always 


been made clear between what alternatives the choice will be allowed. Several 
statements have been made by ministers to the effect that it is not the intention of 
the acts to take away the right to exercise preference between such things as gas and 
electricity..*° The choice of transport facilities has been much criticized by the 
public as being too limited. 

To see that the obligations of the public corporations to the public are carried out 
most of the acts provide for the setting up of consumers’ councils. So far these 
bodies have not been very successful in reflecting the voice of the consumer. The 
Financial Times" said that they are about as effective as mesmerized rabbits. This 
is, of course, due not to the absence of good intentions or sense of duty, but to their 
extremely weak constitution and above all the absence of an independent secretariat 
and of an expert research organization to keep them alert and constructively critical 
with respect to intelligence supplied by the corporations which they are supposed to 
face. 

The public are able to keep an eye on the way in which the corporations are 
performing their functions and carrying out their obligations by reading the annual 
reports issued either in accordance with the nationalization acts, or, as in the case 
of such corporations as Cable and Wireless, with the Companies Act, 1948.1*!* 
But these, with the best of intentions, can only present one side of the picture. The 
other side of the picture should be presented in the annual reports of the Consumers’ 
Councils. 

The accounts section of most of the annual reports is good, and often distinguishes 
the various activities of the corporation in order that the public may see the contri- 
bution to the general pool each section makes; costs are not always presented with 
the same clarity. 

18° See, ¢.g., Transport Act, 1947, §3(2). 

140 447 H. C. Des. 237-238 (sth Ser. 1948). 


**1 Financial Times, Dec. 4, 1950, p. 4, col. 3. 
2618 33 & 12 Geo. 6, c. 38. 
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The parent ministers of the public corporations also keep an eye on their corpora- 
tions. Most corporations have to make a report to their parent minister on the 
exercise and performance by them of their functions, as soon as possible after the 
end of each financial year.'*? It takes the corporations a long time to prepare their 
reports. Perhaps half-yearly reports are the answer. 

Some acts empower the parent minister to lay down standards of products and 
services to be provided by the corporation.’** In this respect the Gas Act continues 
a long established tradition. 

The obligations to the public are not limited only to the people of the United 
Kingdom. The Overseas Resources Development Act, 1948, provides that the 
Colonial Development Corporation and the Overseas Food Corporation must have 
particular regard for the interests of the local populations when determining policy, 
and shall where they think it necessary appoint committees charged with the duty 
of studying and keeping the Corporations informed as to the circumstances and 
requirements of the inhabitants. 

K. Obligations to Other Nationalized Industries 

The economic actions of one public corporation often have effect on another. 
Coal carbonization for instance is a borderline activity. In planning or carrying out 
any program of capital development or reorganization of activities relating to carbon- 
ization, the Iron and Steel Corporation has a certain obligation to other public 
corporations; it has to consult with the National Coal Board, with the Gas Council, 
and with any Area Gas Board in whose area those activities are to be carried on. 
The National Coal Board, in carrying out any of its plans relating to carbonization, 
also has to consult with the Iron and Steel Corporation.’** An Area Gas Board 
must also consult with the National Coal Board if the latter is engaged in the area 
of the Area Gas Board in activities relating to carbonization, and with other 
persons operating coke oven plants in the area of the Area Gas Board."*° The 
National Coal Board has a similar obligation to consult with the Gas Council 
or an Area Gas Board, as the case may be, when planning or carrying out any pro- 
gram of capital development and reorganization of its activities relating to carboniza- 
tion.'*° 

The National Coal Board and any Area Gas Board in whose area the National 
Coal Board is engaged in activities relating to carbonization, are under an obligation 
to each other. They have to consult together, and submit to the Minister of Fuel 
agreed schemes for securing the coordination in the national interest of their 
activities relating to carbonization. Any such scheme may provide for coordinating 
arrangements for the marketing of products of those activities, and for incidental 

142 See, ¢.g., Transport Act, 1947, §4(7). 

**8 See, ¢.g., §55(1) of the Gas Act, 1948. 

***Tron and Steel Act, 1949, §47. 


*#5 Gas Act, 1948, §1(6). 
146 71d. §8. 
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and supplementary matters, including financial arrangements, for which provision 
appears to the Boards to be necessary or expedient.'** 

The gas industry is under an obligation to obtain the permission of the British 
Transport Commission, except in cases of emergency arising from defects in pipes or 
other works, before it does such things as opening or breaking up any street or bridge 
which is under the control or management of the Commission.’** There are other 
obligations which boards have to other boards.'*® 

The obligations look impressive on paper, but the acts offer no answer to the 
question “How are the boards to consult?” Nor do they offer an answer to the 
question “What will happen if for example an Area Gas Board does not agree to 
a request made by the National Coal Board?”'*** Who, one might ask, is to decide 
which of a number of giant organizations in dispute is to have its way? Who is to 
say who is to stand the loss or receive the profits? Or how the losses or profits are 
to be shared, when a loss or profit is made on coordinated activities of several boards? 
Who is to be idle and who is to be busy during an economic depression? As long as 
investments are controlled these matters will ultimately be solved bureaucratically 
by the government department concerned, and where corporations fall under 
different tutelages, the cabinet. There is no statutory machinery for coordinating 
the activities and interests of various corporations, although innumerable contacts 
exist at various levels of the boards’ hierarchies. 


IV 
CONCLUSIONS 


The Acts do not present a full picture of either the primary functions of the 
public corporations or the ways in which they should be carried out. Generally they 
offer no interpretation of “making supplies available,” “avoiding undue or un- 
reasonable preference,” “public interest,” and other important phrases. Questions 
relating to consumers’ freedom of choice, centralization, and decentralization, are 
in most cases left unanswered. The acts lay down that total costs must not exceed 
total revenue, but do not state the relation which prices must bear to costs. What is 
perhaps of more consequence they do not decree which are the corporations’ most 
important duties. Whether, for example, it is more important for them to make 
supplies available than to make both ends meet.’ Perhaps the most carefully 
defined (and the most powerful) provisions are those relating to the Treasury. 
Those relating to the parent ministers are nebulous. 

In matters of interpretation, the corporations have drawn upon the administrators’ 

7 Td. §51. 

8 Id. §56(4). 


14° See, e.g., Electricity Act, 1947, §49. 
1488 A formal answer to this question is contained in the Gas Act, 1948, §51. The Minister of Fuel 


and Power may direct the two Boards to submit separate schemes and he may approve one or the other 


of them or himself make a scheme. 
18° The corporations themselves have often tended to consider that making both ends meet is their 


most important obligation. 
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knowledge. Indeed, it seems it was largely their ideas which were drawn on to fill 
the gap in the thinking of the nationalizers. We shall never know the exact extent 
to which the nationalized industries’ institutions and powers have been shaped and 
determined by the ever-present, self-effacing, but really powerful administrative class 
of the civil service. The nationalizers appeared to be quite certain of the kind of 
legal change they wanted to make but very unsure of the institutional frame-work 
required to carry it out. The administrators’ ideas had to be drawn on in settling 
many of the constitutions, powers, and duties of the boards, and, of course, their 
knowledge of the techniques of organization and administration has been used 
in getting the boards going. This has given them further influence and power. 

Amongst the various aspects of the administrators’ outlook is their difficulty in 
understanding how the activities of legally independent bodies can be and in fact are 
harmonized by the working of competition and the pricing system. The kind 
of coordination they understand best is one by means of administrative fiat. 

The hegemony of the administrator partly explains many of the features of the 
nationalized industries. Centralization is the only possible solution if the different 
areas or regions or activities are to have their functions coordinated by administrative 
rulings, internal regulations, minutes, or what you will. It may also help in illum- 
inating the main assumptions which appear to underlie the pricing policies of the 
boards. These could be divided into two: 

(1) Outgoings as a whole should be covered. In so far as administrators had 
any ideas about economics they appear to have been crypto-capitalists, in believing that 
profits are a sign of efficiency and that size makes for greater efficiency. Subtleties 
connected with the exploitation of inelastic demand curves escaped them. 

(2) Cross-subsidizations within an organization are quite reasonable. The ad- 
ministrator rarely seems aware of the inequity in causing some customers to pay 
more than cost in order that others can pay less than cost, but he is, of course, well 
aware of the political advantage of so doing, provided that those who are mulcted 
do not become too vociferous. More serious, the resulting waste of resources either 
is not apparent to him or does not impress him as being bad. 

An “integration” to help the railways’ interest is probably the real purpose of the 
Transport Act, 1947. The Act was really not a new departure but yet another 
step in a coherent process which began at least as early as the Railways Act, 1921.’ 
Ministers and governments have been changing but the continuity of policy remained 
as an impressive tribute to the power of the administrators. Unless the holders of a 
C road license’™ retain their full freedom the transport problem will be “solved” in 
a manner which could have been foreseen at least as early as 1928 and which would 
be on a throughly uneconomic basis.'* 

1608 11 & 12 GEO. 5, Cc. ss. 

82 See note 29, supra. 


**8In 1928 the railways were given powers to buy themselves into public road passenger transport 
in the belief that the community of financial interest would mitigate competition. 
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The distinction between the competitive and the cartel patterns of behavior is the 
important point—not centralization versus decentralization—and the present domina- 
tion of the latter. One possible contributory cause of confusion was mentioned above: 
the vagueness of legislation and its tendency to lay conflicting duties on the boards 
without specifying the weight to be attached to each. We might emphasize the 
likely effects on productivity and our future standard of living of the adoption of 
non-economic criteria of behavior on such a large sector of the economy. 

The acts have enunciated certain important principles. But those principles do 
not in themselves establish any clear “style” of economic behavior of the corpora- 
tions. They are too few and far between. The boards of public corporations can 
easily drive a coach and four through them if they choose, take almost any direction 
they like, and still be safely within the statutes. This study has fulfilled its purpose 
if, while having given an outline of the economic functions of the public corpora- 
tions, it has at the same time warned the reader not to be contented with external 
statutory facades and helped him to probe the way in which economic problems find 


their solution in practice. 
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